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Washington Letter 


“Good Behavior” Bill Defeated 


ik action { Representatives on th 


1 1 


tere ng 
e bas , ibject was R. 5939 which 
1939 with 
use Keport Val ( lose of the cde 


te, I l 1 | Mi Sumners Marcl 


) 1940, was titut the « 


mie ters: thy 94 noittes \la 3 


irlier bill; 
l S whereas 
he earlier one ed on udges of the Dis 

Courts I | n wW t t, upon resolution 


ir the | ise I re nable ground for eneving 
} soo) 
g | 
ehavior, 1 ( e s ] nvene or cause te 
ve convened three Circuit Judges to try in 
sucn judge t ) Mice \ right to challenge 
men eT t t . 111 tor LLUS¢ would 


e extel I udye ect ti approval 


ct covel twent n pages the Congressional! 


Record, beginning 3 ’ 86. No. 70. April 


Mr. Sumners Speaks for the Bill 


\ airmal latton Suniners 


\7 


stance, and the Members of the Senate—and I say this 
not in criticism, but to state a fact—they take a solemn 
oath to try that case and if they were trying any 
before them who would try a case before him as the 
Senate would try an impeachment case, they would all 
impeach him right away. I do not say this in criticism 
I say it in criticism of the legislative branch of the Gov 
ernment tl ] a chance to do something else besides 


judge 


lat Nas 
and talking about ‘the fathers.’ We need 
as good sense as our fathers who 
Constitutional Convention had and do ou 
as they did theirs, and then we would stop 
in the Senate. 

“We introduced evidence over there in the Senate 
from witnesses whom we had brought from California, 
the continent, and three Senators were sit- 
then get up here and brag 


a method of doing business? 


standing here 


some sons that have 
sat in the 
i b as well 


lat pertect tarce 


trom across 
ting on the floor. Can we 
ibout that as : 

“IT am convinced that something has got to be done 
about this and sooner or later it is going to be don 
Do you mean to teli me that the common sense of the 


Nation, looking on a farce like these impeachment trials, 
ill continue to stand for it? I want to continue t 
repeat | not holding the Senate primarily respons 


ible. It is just a situation where human beings, thes¢ 
Senators with their many duties, have imposed upor 
them an additional responsibility which it is unfair and 
ridiculous to impose. 

“Those men in order properly to try one ot these 
cases have got to turn their backs on the business of the 
Nation while they sit there and try to act as judges 
when they are not. Their duties will not permit them 
to do other than set a bad example for the judges ove! 
whom they have the power to try and to impeach. 

“T realize the difficulties confronted in trying to have 
this bill considered on its merits. In the first place there 
is the inherited notion that there is some provision in the 
Constitution about judges being removed by impeach 
ment. The average person in America believes there is 
something said in the Constitution about impeaching 
judge. If I should ask this audience, largely made uy 
of lawyers, if there is anything in the Constitution 
regard to the impeachment of judges, many of then 
would There is, however, not one single 
word in the Constitution about impeaching judges 


answer yes. 


Language of the Constitution 


“This is the applicable language 

‘*The President, Vice President, and all civil officer 
of the United States shall be removed from office o1 
impeachment for and conviction of, treason, bribery 
other high crimes and misdemeanors.’ 

‘If this language means that judges may be removes 


only by impeachment, it means that other civil officer 
may be removed only by impeachment 
“The converse of it is true, of course. If other civil 


officers, despite that language in the Constitution, may 
be removed by means other than impeachment, then that 
language in the Constitution does not prevent judges 
being removed by methods other than impeachment. 
“Impeachment never was one of the ordinary regula 
tory processes or powers of any government, and, what 
is more, it never can be. Impeachment arose in the 
fourteenth century as a method of bringing to justic: 
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lan the minor one, although the penalty for both is 


the same, namely, removal from office.” 


Speech of Mr. Taft Quoted 


One unfortunate element in the discussion was the 

use (at two different places, in the Record for the day 

by Clar above cited, V1Z., pp. 6330 and 6338 ) of a quotation 

eferred to {rom former Chief Justice Taft which seemed to rep 

vy Tudge Tesent him as saying that present methods of procedure 

I wis! in impeachment cases are adequate; whereas he very 

. hg oe clearly was € xpressing his views to the contrary. Never 

aca theless, a more careful quotation of Mr. Taft's views 

i sana would have shown, on principle, that he probably 

also com would have been against the presently proposed legis 

report pre- —_ Jation, because he felt that the Senate’s methods oi 
wwynn conducting impeachment trials could be improved 

A part of the statement by Mr. Taft, quoted by two 

ve f our different Congressmen, was where he said: “by the 

ide a more liberal interpretation of the term ‘high misdemeanor,’ 

but that is which the Senate has given it, there is now no difficulty 

ver. The in securing the removal of a judge for any reason that 

. When the’ shows him unfit.” But Mr. Taft’s sentence did not 

judge or any end with the word “unfit.” There was merely a 

lative capa- comma at that point, with the thought continuing thus 

court they “and if the machinery for holding the trial could be 

re, changed from the full Senate to a judicial committee, 

reason 11 with the possible appeal to the whole body, impeacl 

y other ment would become a remedy entirely practical and 

ae effective.” Reports of American Bar Association Vol 


'b 38 (1913) p. 432: paper by William H. Taft, of Con 


eport necticut, entitled: “The Selection and Tenure of 
nt ze : : 

, Judges,” commencing at p. 418. It was at the same 

annual meeting when this paper was delivered that M1 

ae Taft was chosen President of the American Lar As 

> sociation. He then was Kent professor of law at Yale, 

, his term as President of the United States having ex 

et ae . pired March 4, 1913. He was installed as Chief Justice 

a .. October 3. 1921. 

of n It is quite possible the belief—that the proper ren 

| ability, ¢dy, for the evils so glaringly apparent in the impeach 

utional, ment procedure, lies principally with the Senate and 


involves its methods of handling such matters was 
chiefly responsible for the defeat of this bill in the 
House, where the vote was 104, for it; and 236, 


idvance against. 


hority, the Suggestion of Senate Action 
1 th Mr. Sumners, at one point in the discussion, had 
meaning said: “I suggested one time that the Senate appoint 
ean any committee of its own. If the Senate would appoint 
Obviously, a committee of its own to take the testimony and then 
es within the Senate would feel itself bound to follow the judg 
ust be ment of, say, a dozen Members, that is getting pretty 

1 there close to what I have tried to do. 

Supp . “One difficulty is that you have to get a two-third 
pr Tas jority. It is a pretty bad thing to have a judge serv 
»adlin ; ing on the bench when more than a majority of the 
e | Senate has said that he probably ought not to be there.’ 

a , — 
By, Kentucky Raises Bar Admission 
the logic Requirements 
t] The outstanding change of the year in State bar ad 
ruilty ission standards is that of Kentucky. It has recent], 
It f been announced that the Court of Appeals has revised 
y the its admission rules so as to require two years of 
would academic work before a candidate may begin the study 
de f law 
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HE American iw Instit is two classes Ol 
members ffic 1 lite Ts The num 
be of life members 1s 750 Each yeal | et 
over eighty per cent Of embers attend the annual 
meeting in Washington, 1 he President of the Institute 
issues special invitations t meetings to 
limited number of pe ns V ( terested in one 
more of the matte to be discus at the meeting. 
last yv¢ the register tte | embers and 
guests as 723 
The pr fc g \lee ‘ day, 
> 4 1 —?, 
iS been dis pute { ¢ AS isulal { pice 
sessions will take | ( e Bb of the M t t 
flower Hotel. the 
The Council of 1 Institute eet at the May land 
flower on Wednes ‘ \ g the mcia ecul 
members ¢ the inst € f ¢ S the St asso 
preme ( of the States Chiet Justice from 
f the h t cou! ( 5 the Seno 
of tl i ; ; Mar 
ludges of the United States ‘ Courts of Appeals p 
; en 
In the event that ( g ighest cout 
ff a state or the Set judg Circuit Court 1s ne 
ahle ta attend } j ¢ iI Sie A 
unable to attend he designates é ember of the im 
court as its representative. ‘This the Council has 
¢ ' datse e +4} nests com 
issued invitations t e representatives of the variou , 
paseo sree ; seep , WILLIAM DRAPER LEWIS the 
courts to dine with the Counc! Wednesday evening } \ 
A ‘i _ ; . Director , ‘rican =e T 
Immediately after this dinner, at nine-thirty, the Coun : r, American Law 
cil will hold its usual Reception in the Ballroom o Col 
the Mayflower to which all members an 1 guests, and ve 
the ladies accompa 4] i eS the next anil ial meeting because ‘ i 
the morning and aitern sess! ( to p 
Drafts to Be Discussed | 
| eC tice; 








()ne ot the not S € eting ( e 
T < +1 + + 
Institute is the a © % stice Ol é S59 
: tnt ] ¢ 
United States a “ re S en oO cio ] 
. : 
] ursday, la if S i SS W tie . Sch 
- T 7 
Chiet justice da S 9 é ear, the a ess 
isually DM iv af Lile¢ york ot the ng 
Supreme Court duri Last year Chie I 
- 1 
Justice Hughes iS S ice was taken the 
} > +} a+ I; 8) ¢ ) +7 7 
by the late Justice |! 1 s year the Chie ngs 
lustice has written 1 Presi e Institute the 
George Wharton P hat | s to be present ft 
See OF j 
After Sa ess \ S al e rept ing 
of the officers « é S S Thursday tr 
7 ‘ je 
the 16tl Will Dé y S ss the firs 
- - ‘ ? ut 
Tentative Dratt ( a il ( I ence | S 111 
: 7 u 
ilratt contains > KUuLeS y esses | gress, W ttenaed ‘ 
be presente é M. Morga ! es e Western H t 
} ' \ { 1 1 
> ss 
) 11 nrere T } | 
Rules, as well as e Institute dbase ees _— ' 
ee ec : | es 
anxious not Oo! that there s e a discussi e of Section 1A—the sect 
a ; 1 
ic substantive provis ns es suggester CAL EIN TUacCcTICS 
: : , : 2 there * e ; +} \y 
also that the who ich and treatm: W the Am« 
a : onal Law a Sect ( 
hall be subject t + Sectii . 
+ > + : 
tional iw of e Amer \ 
It 1S pt ssible ¢ ‘ é t ‘ ven ‘ a 
rl ‘ 1 tl Aci sy These meetings are being arrang¢ s I th 
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hursd ul e & S O fict with the ec} F 4] Fon ot stes V 
, , ct with the sessions or tne ins VV qu 
Code of Eviden \ ( he If s cael ih iene a a ;, 
he Rules not ; } , pi arc atin a 
NUuLesS Ol take { the membe the It stitute \ 


New York Regional Conference 


Northeastern State 


legal Institutes—Admission to the Bar 
\) ~ ¢ e 1 : let 1S, the solut nm of which 
presently occuple mittees or sections of the 
\merica | ere ussed Satur 
\pril 6, at a ! Conferet under the aus 
ces of the Bar Org tion Activities Section, held 
at the headquarters of 1 Association of the Bar of 
the City of New Yor mer F. Maguire, of O1 
lando, Florida, Chair1 Section, pre sided. Ex 
ecutives and represent s from state and local ba 
associations and membe f the House Delegates 
from Connecticut, , Maine, Massachusetts, 
Maryland, New Hampshire, New Jersey, New York, 
Pennsylvania, Rhode 1, Vermont, Virginia, and 
the District of Colu tended. 
Among the proble1 scussed were 
The right of newspay and radio to report and 
ymment on judicial at isi-judicial proceedings, and 


e courts power 


The Logan-Walter ncluding statement by 


Colonel O. R. M lan Adminstra 
e Law Committee President Roosevelt ; 
lhe policy of the ir Assov in regard 

( public relatiotr 
Che progress in pi g unauthorized legal pra 

Cc, 
The é d local bar 


associations ; 


rt Ipat 


ng districts. 


Che panel discus Publicity Interfering with 
the Fair Trial of Ju nd Quasi-Judicial Proceed- 
igs” occupied most of t afternoon session. Part of 
he discussion was bt t over the Mutual network. 
In opening the dis Mr. Maguire said, in part: 
“Within the past t ears in country after coun- 
try peoples | libertie i] been sub 
ected to the ru tators. Our nstitutional sys 
built on t tion stor f liberty and 
istice. Libert t but it be of littl 
live SS ree ee ndure with 
One cy f { e pt st highly is 
ed é ( freedom 
« S f our libe 
al ( € s when the 
t one ta 
important f speech and of the 
ess, it is l icred than 
fair and impart euaranteed everv citizen bv 
the Federal Constitut s one of the minimum re 
juirements of d pt f law 
“One of tl he Supreme Court of the 
United States re tl ned us against the abandon 


Unauthorized 


Hold Important Meeting—Discuss Cooperation of Radio, Press, and Bar— 


Practice—Bar Association Activities 


ment of ‘that imperative requisite of even-handed justice 

proclaimed by Chief Justice Marshall more than a cen 

tury ago, that the judge must be perfectly and completely 
independent with nothing to influence or control him but 

God and his conscience.’” 

Giles J. Patterson, Chairman of the Committee on 
Cooperation between the Bar, Press, and Radio, out 
lined the right of trial courts to control or limit pro 
ceedings in court. 


“The 


; 
t 
] 
I 


said, “recognizes the right of the 
Press and of the Radio to report the proceedings in 
the court room. But it asserts that their reports shall 
be confined to an accurate statement of what transpired 
that they shall not be prejudiced nor intended to influ 
either court or jury; that they 

shall not contain matter not before the court nor crit 

icism of court officials until the case is closed. After 

a case is closed, the right of the Press and Radio t 

comment on the proceedings or the conduct of the offi 

cials is limited only by the rules that limit comment or 
private individuals, or other public officials.” 

He listed seven reasons for limiting judicial public- 
ity and added that the only serious disagreement be 
tween the Committees of the Press and Radio and that 
of the Bar has been over the right to take photographs 
and to install microphones in the courtroom. He gave 
several reasons why the Bar opposed this. 

Paul editor of the Cleveland Plain Deale 
leclared : 

“We of the newspaper calling participate in this 
meeting by virtue of a special charter from the people 
of the United States, the first article of the Bill oi 
Rights. Freedom of the press was guaranteed for the 
benefit of the people, and not for our advantage. Ou 
calling is not as old as the law, but it came into being 
because some of the older vocations had failed on cer 
tain conspicuous occasions and society concluded the) 
needed a corrective. 

“Our bounden duty and sacred responsibility, from 
which we may not escape as long as we live, is to tell 
truly what is going on in the world, and that, the first 
commandment, being fulfilled, to preach thereon, and so 
far as we see the light, to lead others to it. Sometimes 
we succeed greatly, sometimes we fail lamentably, but 
none of us is worth his salt who, having spent a lifetim: 
in the newspaper business, could possibly betray the pri 
vate tick tock in his own heart, this magnificent nobless« 
oblige, to chronicle factually and comment according to 
his conscience. 

“So, to be frank, we will deal with you as equals, o1 
not at all. We do not claim to be modest, but we 
hope not to be proud. We have been guilty at times of 
poor taste and worse. But so have you. We have some 
bad boys in our ranks. But so, I have been told, have 
you. We have our extremists and so have you. We 
have individualists so rugged that they would not agree 
to the Ten Commandments for fear that at some future 


Bar,” he 


ence the decision of 


Bellamy 
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mittee had been able to have lawyers represented more 
accurately in radio broadcasts. 

Mr. Smith said that one of the important duties of 
his Committee was to act as a clearing house for ideas 
on public relations of other committees of the Amer 
ican Bar Association and of local and state bar associa 
tions as well. He pointed out that fundamentally the 
best way to start any public relations program was in 
the local association. 

Edwin M. Otterbourg, of New York, Chairman of 
the Committee on Unauthorized Practice of Law, told 
the group that he was convinced that there was a great 
deal of misunderstanding of what the lawyers wer 
trying to do not only in the minds of a large number 
of the public but in the confused thinking on the part 
of many of the lawyers. He said that hasty and ill 
considered actions by Bar Associations caused much of 
this misunderstanding to broaden out. He pointed out 
that the subject of unauthorized practice was very close 
to the public relations of the bar to the public and that 
he was convinced that the public would back up the 
lawyers when it understood what they were trying to do 

He said the lawyers relation to the public boiled down 
to four essentials: They were first, the lawyer must 
have skill, second he must be completely disinterested 
third he must be loyal to his client alone, and fourth 
he must be responsible as an expert. 

“Unauthorized practice of the law breaks down thi 
whole system. It is directly contrary to what the law- 
yers are trying to give to the public. Neither laymen 
nor corporations have all four essential qualifications.” 
He said the arguments against lawyers who seek to 

halt unauthorized practice of the law were first, law 
yers are no good because there are so many crooked 
it is cheaper not to employ lawyers; the 
and by 


lawyers ; 
practice has been going on for 40 or 50 years; 
filling in blanks in legal forms, there really is no legal 
advice given. He answered each of these arguments. 
He told of the conferences which have been held with 
groups and which have resulted in 


various national 
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Procedural Rules When 
Is Litigant* 


(sovernment 


By A ER HOLTZOF! 
/ lt} ; ral 
[ IS not my pury the short time at my disposal 
| to discuss the rule erall It will be my en 
deavor merely to ré 1 few questions that have 
sen é ¢ in respect to 
I plica ent litigant. It is 
t { S ncipally this 
ey urtme s A ( ’ offices. 
We start with the e that the rules, except 
ere otherwise sp¢ ipply with equal force to 
e ( vernme ( oO to private par 
es here a t ions, however, in 
e vit n of the rules that are 
eculiar to the ( to those problems 
it I want t rect tention this afternoon 
Discovery 
Li d ery. The 
re found in the rules 
( I i S | luction of 
ents, fil rogatories and requests 
or admissio1 ry rnment necessarily has the 
( lege hen it is a party 
S { ed rivate party 
( erse ib to discovery in 
e mannet ther partv would be. witl 
e1 qualificat I in a few 
noments. 
As an exampl rainst the 
Government, I want t er to a War Risk Insurance 
se decided a few 1 go in the District Court in 


Mas 


sachusetts by Judge McClellan.1 In that case, the 
plaintiff made a mot for the production and per 
nission to copy h cert papers in the 
Government file I t permitted the plaintiff's 
‘counsel to examine ar py re ds of Government 
hospitals and ret Government physicians relat 
ng to the pi; : . + ( vernment files 
On the other | ke ( urt denied 
to the plaintiff t f examining certain work 
ecords and time t the G nment had ob 
tained from 1 I I he plaintiff 
had heen em: 1 ery wisely I 
hink. that. “Tr ] | 1 been ob 
ned by the | | t to third par 
es. was f ] T > 
It see st 1 seful i ide ot 
lv in War R I é t other cases 
cont 2 | ess is attempted to 
be used against the | I nt 1 part In general, 
one may say that tl lecision that I have mentioned 
follows the rulir been made under similar 
rcumstances i e |i 19 T 
“Privilege” 
There is o wever. in whi the Gov- 
ernment nar i b u will recall that 
fer the rules n be taken concerning 
ny relevant matte ileged. In the same way. 
erial document e mav be produced and 
examined. provided not nrivilé oe 1 Ordinarilv 
F. Supp. 298. 25 ABA. 494 
alas e of United States Attornevs 


GOVERN MENT 


AS LITIGANT 
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of course, as between private parties, the word “‘privi 
lege” refers to such confidential relations as those be 
tween attorney and client, husband and wife, physician 
and patient, priest and parishioner. The Government, 
however, has certain privileges which it may invoke 
under these rules which are not open to private parties 
First, it has been well established for a great many 
years that if a Government Department or Bureau or 
other Agency has promulgated a general rule that cer 
tain of its records and files are to be deemed confiden 
tial such a regulation creates a privilege which will b 
recognized by the courts. Papers within the scope of 
such regulation are, therefore, not subject to productior 
and examination.” 

An interesting situation arose in that connection se\ 
eral years ago. Certain records of the Federal Bureau 
of Investigation were subpoenaed by the District Court 
in Los Angeles for use in a private litigation. The 
Bureau has always had a regulation of the type to whicl 
I refer, namely, that its records are confidential. An 
Agent responded to the subpoena, but respectfully de 
clined to submit the papers for inspection, citing this 
regulation. The District Judge forthwith committed 
him to the custody of the Marshal for contempt of 
court. The United States Attorney with equal celerity 
obtained a Writ of Habeas Corpus from a Circuit 
Judge, returnable before the Circuit Court of Appeals 
for the Ninth District. The Circuit Court of Appeals 
reversed the District Judge and sustained the position 
of the Bureau Agent in declining to submit the papers 
for inspection. This is the so-called Sackett case which 
we look upon as a leading authority upon the question 
which I am discussing. While this case was deter 
mined before the new rules went into effect, its con 
clusion is not affected by them, because the new rules 
expressly recognize privileges against the production of 
documents and this case re-affirms the privilege that is 
accorded to Government documents. 

In line with this principle, the District Court for the 
Middle District of Pennsylvania in Federal Life In- 
surance Co. v. Holod, 30 F. Supp. 713, decided on 
January 12, 1940, declined to require the production 
of certain World War draft records on file in the War 
Department, and held that such records were privileged 
within the meaning of the new Rules. 


Government Files as Confidential 


The Department had this ruling in mind when it 
promulgated last Mav this so-called Order number 
3239 which provides that all Departmental files are to 
be regarded as confidential. 


This regulation, among 
other things that it accomplishes, is a protection against 


compulsory production of any Departmental files in re 
sponse to a subpoena duces tecum or other process 
whenever it is deemed in the best interests of the pub 
lic not to produce them. 

The second privilege that the Government has in this 
connection is that the production of documents may be 
refused by it if the head of the Department, in whose 
custody the documents are found, formally certifies that 
in his opinion it is contrary to the public interest to 
disclose the specific papers, the production of which has 
been demanded. There is an Attorney General’s opin 
ion, dating back to 1905,‘ establishing this principle, 
which has been recognized by the courts time and time 
again and especially by the District Courts of the Dis- 
trict of Columbia where the question frequently arises 
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LAW OFFICE ORGANIZATION 


How to Make the 


iwyer s Ofhce More Efficient—Business-Like Management Brings Economy 


’ractical Suggestions as to Principles and Procedure 





By REGINALD HEBER SMITH 


and E tiveness—] 
the Boston, 
UR legal 1 d bar association reports 
are full of a1 ibout the proper organization 
of the courts the efficient administration of 
ustice but for inge reason they are virtually 
barren of article [ organization of law offices 
and the efficient pr f the law. Certainly it is essen 
tial that the citizer uld have his day in court as 
promptly and as as possible but it is just as 
mportant that whe hes to consult a lawyer about 
matter of litigati r needs legal advice or legal 
nstruments drawn tld be able to obtain expert 
service without del 1 at minimum cost. These 
esirable end e likely to be produced by 
vell organized off han by one in which there is 
o real system he organization is haphazard 
By temperame t lawyers are strong individu 
ilists and instinctive ( hy away from the idea of 
1 “system,” fe plies a lot rules, rig 
marole, and rest1 Ve are apt to take refuge in 
e thought tl e are engaged a profession 
ind not a business es it foll that we are en 
titled to practic rotession in an unbusinesslike 
lanne! Tl tater t that a law office needs an ac 
curate cost a ste eems revolutionary, but 
every busin has to know its costs, why 
uld the la thee be immune Finally, there is a 
videly held id etully planned organization is 
n expensive luxur only the very large firms 
can aftor¢ e oth vay around; | 
think it l the average legal 
usiness of average le which are most in need of 
efficient organizat lieve that the basi principles 
of organizat ble t two-man firm 
s to one te1 é ng fiftv lawvers 
i ws CT ill 

In t seri rticles for the JourNAL I shall 
t try to pre erfect te . shall simplv 
endeavor to de vstem that has been in actual 
eration tv ind has w ed reasonably 
vell. Since there i mystery about it I ought to be 
le to make its es features clear to any practic 
ng lawyer and | t 1 lvance that he will 
not encounter a lot technical jargon. In any event, 
e articles art the hope that they may be of 

some interest and 1 t to the profession at large 


What a Good Office Organization Brings to the 


Lawyer 

At the on lv. te ( reader on, let 

e record mv cot that system and organization 
have produced for the following benefits: (1) The 
elimination of st ved thousands of dollars, and 
dolla ive ncome 2) The 
torneys | ( [ the best work of 
which they wer tly 3) Morale and 





Massachusetts, 


Bar 


esprit de corps have been kept at a high pitch because 
the men believe the rules of the system are fair; indeed 
they have made the rules themselves. (4) That night 
mare of partnerships—how to divide the profits justly 
among the partners—has been dispelled. That problem 
has always tended to be a disruptive force in partnership 
life; but no partner has ever left us to join any other 
firm. (5) Cost control has enabled us to handle at a 
moderate profit a great many small cases which othe 
wise we should have handled at a loss or perhaps not 
at all. (6) We have been enabled to grow from a small 
group of men to a somewhat larger group. 

The extinction of the dinosaur proves that mere size 
is no guarantee of survival in the competitive strugg| 
for existence. Neither is mere smallness a guarante: 
lhe best statement I have found is in “The World and 
Man as Science Sees Them” (University of Chicago 
1937) at page 252: 


be nefit to 
living 


“Mere increase in size, as such, is of no 
an institution, a population, or the body of a 
organism. The value of such an increase hinges entirely 
upon the possibility that the larger organization may 
able to maintain itself more effectively in certain et 
vironments, may accomplish certain useful things that 
the smaller organization could not, or may 
certain functions more efficiently.” 


¢ 


discharge 


In the practice of law, the growth of the firm-organ 
zation to a reasonable size in harmony with its commu 
nity-environment enables its men, to a greater or less 
degree, to specialize in their work. Specialization is th 
first key to maximum efficiency and minimum cost 

Advantages of Specialization 

The service the lawyer renders is his professional 
knowledge and skill, but the commodity he sells is ti 
and he has only a limited amount of that. Efficiency 
and economy are a race against time. The great aim 
of all organization is to get a given legal job properly 
done with the expenditure of the fewest possible hours 

\ brief analysis lays bare the root problem that cor 
fronts every man who tries to earn his living by pra 
ticing law. The law is so vast that no man can know 
it all and no one pretends to. A client’s case (let us 
say an income tax matter) involves a point with whic! 
the lawyer is not familiar. Probably he can find th 
law, but it may take him ten hours, whereas the spe 
cialist in tax law should be able to answer the sam 
question in half an hour. The general practitioner either 
must spend the ten hours or fail to give his client fully 
competent advice. The client may be able to pay for 
one hour of time but not for ten. The nature of the 
case and the amount involved may not warrant the ex 
penditure of over five hours. The logical solution thet 
would seem to be to have lawyers specialize in the great 
fields of the law and along functional lines 
vote himself to real property law, a second to corpora- 


one to cle 
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a lawyer a great deal time. She is more efficient be 
cause she becomes expert; if there are delays, the line 
is busy, or if a party s to be traced, let her time be 
used, and not the lawyer’s, because hers is so much less 


expensive 


The Reception Room 


Most of us dread going to the dentist. We forget 
that a good many people are timid about coming to a 
lawyer's office \ mfortable reception room, pre 
sided over by l agreeable reception clerk 
does much to allay i f It gives to the 
client his first the firm and first impres- 


feeling of fear 


ressio! ot 


sions are tremend portant, as hotel men have 
long since learned. The room need not be elaborate, 
but it must be cle e newspapers and periodicals 
must be up to date few fresh flowers which cost 
almost nothing add an encouraging touch that is espe 
cially appreciated by womer 


It is preferable that the telephone operator should be 
in an adjoining but separate room. Then calls being 
put through are not overheard by those waiting in the 
reception room. 

Attorneys leaving office tell the reception clerk 
where they are going and when they expect to return 
and she gives this information to the telephone opera 
tor. Telegrams, messages, deliveries all come to the re 
ception desk. A record is kept of every caller and of 
every delivery 

So far as the t, clients and others 
by appointment. Then 


awver should keey the pT intment punctually. 


manage 1 


11 ‘ a 
should come ; ; ithce 
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When notified that the client has arrived he should go 
out to the reception room and personally escort the 
client to his office. At the termination of the interview 
he should again escort the client to the reception room 
and take his leave there. When people have to sit 
around drearily waiting their turn, the effect is alto- 
gether bad. We can easily become “case-hardened”’ and 
forget that most people come to us because they are in 
some kind of trouble or perplexity. If we can give them 
courage and reassurance from the moment they set foot 
in the office, we are doing a better professional job and 
also we are likely to save ourselves time. It takes 
longer to get the story from a person who is flustered 
or upset or angry than from one who has already been 
put at ease. 

The telephone is indispensable but it can be a con 
founded nuisance. If a client is seated across your desk 
and as he tries to tell his story you are constantly inter 
rupted by incoming telephone calls, he becomes an 
noyed. Also it is hard for you to give his problem your 
undivided attention. One device is to have the calls 
routed to the attorney’s secretary. Often she can take 
the message; or she can take the number and agree to 
have the lawyer call back when free. Also, we do not 
hesitate to “cut-off” the telephone, instructing the oper 
ator to put through no calls but to take the numbers 

If, while the attorney is occupied with a client, some 
one else comes to the office to see him, his secretary goes 
out, takes the message if that will serve, or arranges an 
appointment at another time. 

These matters may seem rudimentary. But organiza- 
tion means planning the routine of a case from begin 
ning to end and the natural place to start is with the 
client and the best way is by putting one’s self in his 
shoes and studying his feelings and reactions. 

With the client (happily we trust) in the lawyer's 
private office, the “system” requires him to make out a 
New Case Report. If the lawyer wishes to avoid every 
appearance of formality or red tape he can make it out 
after the client’s departure but it is simpler to make it 
out as the conversation proceeds because the printed 
form of the New Case Report affords the most con- 
venient place on which to record essential data. 


Office Memo of New Case 


Naturally it includes the name, address, and tele 
phone number of the client, and the same for the op 
posing party and his attorney, if any. A brief notation 
of the nature of the case is entered—whether it is a 
matter of litigation, a mortgage, a collection, a will, a 
tax return, etc. The lawyer also gives the case a title 
as short and descriptive as he can think of. This title 
he will use later in keeping track of his time. If, for 
example, the client John Doe wants to institute a suit 
for libel, the title of the case would be John Doe—Libel. 
If John wishes general advice it would be John Doe- 
Advice, and if he has been run over it would be John 
Doe—Accident. 

The attorney enters his name as the person who re- 
ceived the case. He also notes whether the client is 
“his.” Generally the client has selected him to come to 
and so it is his case. We call him, therefore, the “re 
sponsible attorney.” He is in charge, he is responsible 
to the client and responsible to the firm. But he may 
have seen the client because a partner, to whom the 
client would normally go, is ill or out of town. In that 
event that partner’s name is entered as the “responsible 
attorney.” 

If the partner wants another partner or an associate 
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to work with his » the cass e put si Tks aaa 
a space providing for such designatio1 he 
square indicating whether the case is é ase 

a “continuing” case. A single st t will come 
to an end, be billed, and then the of throug \ 
continuing case 1s one where 

for general services vear after vear re 

out a client’s income tax 1 : é g 
nificance of a continuing ss I S al 
\ccounts do se thi S ise 1S 
billed but keep é é : ds cot 
stantly reopening the sat se. The attornev makes 
a check mark indicating whether the nt is new 
one or an “‘old’”’ one—at ne whi 
the firm has done work etore Fi e enters 
hgure in dollars whi is his estimate the value « 
the case. This can he gues Phe 
purpose and use of Est ll see late 
in the third article. Since the New Case Report is 
printed form the lawyer has little ting to do t 
fill it out. 

Files and Filing 
[The New Case Rey OES ng 

partment). The case is given a file number, all name 
are indexed, and a file opens é the corre 
spondence, memoranda, etc. that will n begin 
come in. The filing cler! show 
that these things have been done 11 = 

\ccounts (the accounting department In a smaller 
firm Files and Accounts can be merged. A unts opens 
a ledger sheet for the client and cas« unts is ne 
authorized to make disbursements on proper vouchet 
and charge them to this cast ‘ unt Iso opens a 
lime Ledger Sheet for this client a1 =¢ \s we 
shall see in the second article, the ' keey record 
of the time they spend ea i t ‘ e spent ot 
this case by anyone in the office will be posted to thi 
Time Ledger Sheet \ unts makes ut Case Slips 
These are small and on thin paper s numbe 
copies can be made at one typing Case Slip goes 
to the “responsible attorney” and t il ther lawver 
assigned to work on the case, a copy goes to the recey 
tion desk, a copy goes to master file of all cases in the 
office, and Accounts keeps cOn\ T he ise slip cor 
tains in summary form the data on the Ne Case Re 
port; client's name, iddress, title I sé opposing 
party, date received, the ¢ are vor] iT he 


case, and estimated value 


Finally Accounts lists the 2 on the Weekly Nee 


Case List which will be read and discussed at the next 
firm meeting. The accounting clerk, | x done het 
part, enters her initials on the New ( e Report wl 
is then filed 

Each attorney has in his desk draws file of Ne 
Case Slips arranged alphabetically | nts’ names 
showing all cases for which he is the responsible att 
ney and all cases to which he has been assigned. Rut 
ning through these slips from time to time is a1 


excellent reminder and helps the lawver to checl 
, : ; 


on himself and others w re v ! ses wit 
him to make sure that evervthi1 g is being done tl 
ought to be done in the client’s bel 

The client has come to tl fice. The mechani 
receiving and opening the se ar r. The attorneys 
in the office are now readv to go to work for their client 
on the case he has entrusted to them 
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ARRANGEMENTS FOR ANNUAL MEET- 
ING, PHILADELPHIA, PENNSYLVANIA, 
SEPTEMBER 9-13, 1940 


Headquarters—Bellevue-Stratford Hotel 
Hotel accommodations, all with bath, are 
able as follows: 
Single Double Twinbeds Parlor suites 
for ( Dbl. bed) for (2 rooms fot 
1person 2persons 2 persons 
Adelphia ..... . -$3.50-5.00 $5.00-6.00 $6.00— 8.00 $12.00—25.( 
(13th & Chestnut) 
ce re 6.00 7.00—-10.00 0-18.00 
(18th & Ritten- 
house Sq. E.) 


Bellevue-Stratford All space exhausted 
(Broad & Walnut) 
Benjamin Franklin 3.50—-5.00 5.00-6.00 6.00- 8.00 12 14.00 


(9th & Chestnut) 

1 eae 3.50 5.50 6.00 10.00 
(1512 Spruce St.) 
eee Pe ne 3.00—-3.50 5.00-6.00 7.00 
(13th & Filbert) 

McAlpin ....... 2.25-2.75 4.00 4.50— 5.00 
(19th & Chestnut) 


Majestic ge Gain iate 2.50—3.00 4.00-5.00 5.00 8 00—12.0( 
(Rroad & Girard) 
\f ¢ 1f; + re & \f | 
( h 

1& Walnut 3.00 
Philadelphian 3.00-4.00 5.00—5.50 6.00— 8.00 .00-20.00 
(39th & Chestnut ) . 
Ritz-Carlton ..... 10.00-12.00 
(Broad & Walnut) 
i SOE: occsss 00 5.00- 6 10.00 
(13th & Walnut) 
Stephen Girard .. 2.75-3.25 4.50-5.50 5.50 
(2027 Chestnut St. ) 
Sylvania ° 10-3.50 5.00- ¢ )- 12.01 


(13th & Locust) 
are 2.50—4.00 
(Broad & Locust) 
Warburton .... 3.00 5.00 
(20th & Sansom) 


4.00-—5.00 5.00— 6.00 8.00-12.00 


Warwick ........ 4.50—5.50 7.00- 8.00 
(17th & Locust) 


Wellington wen we 4.00 6.00 8.00 
(19th & Walnut) 


12.00-—14.50 


EXPLANATION OF TYPE OF ROOMS 

A single room contains either a single or double 
bed to be occupied by one person. A double room cor 
tains a double bed to be occupied by two persons 

A twin-bed room contains two beds to be occupie 
by two persons. A twin-bed room will not be assigned 
for occupancy by one person, 

A parlor suite consists of parlor and cor nicat 
ing bedroom containing double or twin be Addi 
tional bedrooms may be had in connectio1 th the 
parlor. 

To avoid unnecessary correspondence, member 
are requested to be specific in making requests for res 
ervation, stating hotel, first and second choice ! 





ber of rooms required and rate therefor, na f per 
sons who will occupy the same, arrival 
possible, definite information as to whether such arrival 
will be in the morning or evening. 


Requests for reservations should be addressed t 
the Reservation Department, 1140 N. Dearbort 
Street, Chicago, Illinois. 
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GUILTY! !— THEN WHAT?P 


Judge Examines Four Cases Where Society Could Have Been Protected by a Study of the 


Defendant’s History 


By Hon. GUDMUNDUR GRIMSON 
Court, Second Judicial District, North Dakota 





Y rH ne is before the Judge for investigation or consideration of effect, John Dillinger 
A sentence leaded guilty to the charge was given a long prison term, Eight years later he was 
of breaking tering a farmer’s granary to paroled on the strength of his standing at the time of the 
the proceeds of which he _ sentence, a matter that should have been considered be 
stranger in the community fore sentence was passed. During that prison term he 
S speak for him. The _ trained with hardened criminals, but no investigation or 
SE ( n except the com consideration was given to that. The result was his 
nery of the Court is murderous career thereafter. 
scientific determina Benny Dickson has now finished his criminal career 
on at shou e in such a case The press reported that in his first brush with the law 
Here is a humai st budding into maturity. He his sentence was suspended. The next time he was pa 
ate stablished through the long roled. Apparently he was allowed to go wild. 
experience of mat he | ection of society. The result in the first case is yet in the making. The 
V) e dot Was there something lacking second did abolish the system of leasing prisoners in the 
the home that ca o leave? Did not his com United States, which was in reality worse than slavery. 
unity take the j eps to care for and develop its The third should open our eyes to the danger of forcing 
vest asset—its \ ple Or was it the spirit of | the association of the young unfortunates with hardened 
idventure that led rth? What is his mental at- criminals. The fourth emphasizes the necessity of a 
tude low \ t n of the Court affect him? properly supervised parole system. 
hes | t necessarily go - . 
heen tee tals ities taiiiin Win Wiediend Crisis Is at that Point 
e action he make or break a human Constructive criticism has done much to improve 
fe. Yet wit t uy penal administra- our criminal procedure up to the time of sentence. The 
n no ade gene! pl = for the (Continued on page 399) 
vest l 1 tion of the latters —- 
this ( je Id have re 
led the ( g ily and of 
standing t h school training, no priot 
gTessiol nd 1 tendencies. He came from 
| erely gone 
th to try to1 1y in a world now some 
sed t t 1 fallen into bad company 
His adventure [ met mistortune If ever a 
1g ed thetic friend, he did! He 
t e, or even let 
( 
Sentencing the Young Defendant 
Without t I this ng man or his 
<groul wit furthe nvestigation, the 
ve sentence e an indetet ite sentence 
Irom one I I the penitentiary. Then, 
( 1S¢ rules he 
is il ( efore the ird of Pardons 
1 he had sé é é 
Vha g fect on that young man: 
\ it ene 
seventer € circumstances 
like | Mart labert was sum 
ntence in jail for stealing a 
de « 1 train, al ver to a lumber company 
inder the ( ng prisoners. In the swamp 
vhere he had t took sick, was unmercifully 
hipped because hi t work, resulting in trau 
c pneu 
About twelve Ss OW! munity, but 


sie \leiion wenrentiy wileiut lant HON. GUDMUNDUR GRIMSON 
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tive era in whic 
country 1s examining 
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IS expe 


Tl 
*h the le 


form their intended functi 
law. Judicial councils 

been organized to study tl 
see whether the 
judged by the needs of 


1 


the legal profession today 
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In the furtherance of 
ference of Judicial Cout 
The first book of this ne 
L. B. Orfield of the [ 

introduction by 
“Criminal Appeals in 
and collected materials uy 
judicial councils and advis 


Rosco 






























1 
rie 


istration successfully, t 
accumulated experience 11 


the various suggestions 
which have been heret 


brings together what has 
what has been proposed at 
criminal appeals. There 
ing upon the subject, but 
law reviews, books and 
\ wide range of ideas has 
been no attempt until this 
in one volume all of the 
perience in criminal app 
footnote references shows 
careful study which the 
this material. 


concrete suggestions for 

tempt to set up a detaile 
appeals but rather discuss 
and 
rules or legislative acti 


rules controlling criminal 
the American Law Institut 
ure offered a plan of ay 
American practice, and in 
the United States 


promu 


*Criminal Appeals in Amer 
snd ( 


APPEALS IN CRIMIN. 


By Mason LApp 


encing 


il Lip’ 


Rules that were revered in 
religious sanctity are being weighed to see if they per 


nd ministries of justice 





and publication of the Jud 


form their work in suggest 


objectives to be consi 1 


excellent model codes upo1 
Criminal Appeal Code of 


appeals in 


the results of an introspe 
il profession throughout the 

ularly the procedure and 
to improve it. 
the past as having almost a 


system of the 


nave 


J 


in action to 


] ‘ 
vy have bet complished as 
| T 
dern societ important to 
] + 


he public at large 





is the administration of justice as v the existence 
of just rules. The establishment of judicial councils, 
advisory commissions, and the new administrative office 
of the United States Courts are all the product of the 
belief upon the part of the bench and the bar that a 
conscious effort should be made to make the operation 
of the judicial system n effective efficient 


Comparison of Different Methods 


is work the National Con- 


enonscorit the writing 
S | e writing 


\ dministratiot 


 eries 


eries is en by Professor 
ers iska, with a 
Pe O1 subject « 
Phe ok is timely 

e sub re nee led. | 

ry mmussions are to pel 
ng improvements in admit 
should have before them the 
uppeals in the past and all of 


plans for criminal appeals 
nsidered. This book 

been thought and written 
hat enacted in respect to 


as been a great deal of writ 


idely scattered in 


reports of committees 


is peecn W 


been expressed, but there has 


00k to collect and present 
ition of ideas and ex 

examination of the 
the extensive inquiry and 


author has given in compiling 
The book rey 


tory and recent developmen 


resents a survey of the his 
ts of the subject, and makes 
It does not at 
nodern <¢ de of criminal 
element 
rmulating court 


tantive 


There have been several 
the subject. The Englis! 
1907 presented admirable 


England. In 1930 
of Criminal Proced- 
peal rey best 
1934 the Supreme Court of 
l f practice and 


rated rules of 


e ( “ode 


1939 


Orfield 
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Professor of Law, University of Nebraska 


procedure after conviction in the federal courts w 

s the most recent model for criminal appeals. These 
hree systems of criminal appeal have been extensivel) 
sidered in this book, which presents an excell 


omparative study 


Should Criminal Appeals Be Abolished? 


] 


peals have been discussed at length. The « 


ight to and the function of appeal is particu 
e appeal of a criminal 


hole for the criminal to esc 


tree to continue 








esting. Lo some 
but one more loop 


in tne 


alty and be 
rime. Many arguments have been urge 
the abolition of criminal appeals altogether. At 


the Criminal Appeal Act was passed in Englan 
Prior to thi 














The debatable points on the problems of crimi 





us opposition was urged to it. S act 
1907 it was said that there was no such thing as crimit 
ippeal in England although some form of review 
existed for several centuries. Undoubtedly tl 
oday becomes impatient with appeals in criminal cas‘ 
reversing convictions on points whicl leas 
layman appear to be pure technic he 
versal and new trial operate as a spur t 
standpoint of the criminal defense but tl 
criminal case is exceedingly difficult from the stat 
point of the prosecution. The length of time betwe 
the commission of the act and the time al 

with the grapevine process by ich the becomes 
aware of the fact that the Suy Cout reverse 
a former conviction makes the second t1 


harder for the state than the first. 
It might be argued that the criminal trial 


tricately hedged with safeguards for the accu 
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there can be n nviction and that criminal 
appeals serve onl} it the criminal with money 
and smart counsel escape justice. The author 
rightly takes the p that this is not true and that 
the right of appeal serves an ispensable part of a 
proper listrat ustice. He argues, how- 
ever, that the accus it financial means as well 
is the rich should en the same security of a 
fair trial and protect ippeal. He would also favor 
more liberal pr i ppeal by the state except 
where there wi flict with double jeopardy 
Indeed, it has bee that the historical provision 
embodied in 1 t igainst double jeopardy 
might not be regard ipplicable in a re-trial of the 
same cas¢ ry ed on the theory that the 
principle of dou ly arose prior to the time 
vhen appeals la us should not 
be confused wit f the same case because of 
the com: t Further 
nore, it is ble to regard the appeal 
of a case but | below. However, it 
s pretty firmly « that the immunity of double 
jeopardy has bee red by an acquittal of the jury 
This, however, v preclude appeals by the state 
~~ * " , o 
Guilty !! Then Whatr 
{ y ; 
ly ive all 
per é s, quib 
a ce 1 crim 
5 adequate 
ste assured 
ght of pub 
¢ . \\ ile tl al 
r SI all pro 
o el ( 1 to the 
yer a sentence the 
y time 5 stration is in 
se of some a Y ' g or the re- 
, case risoners in an 
stern penite 
\ll the res \ Govern- 
ents are a\ ( ( nation of 
ape 5 Vhen, however, 
+ he : ( gsovernment 
os S the private 
( n officers 
Dt S t! 
: e sho 
nic the 
st dete en all the 
esources it causes 
e illness. ar S the treatment 
rescri o , n the first 
letermi ere 1 hospital 
nd gi ( t! what is 
e wv C nti-social 
Looking for Causes 
It is at that j ild be called upon 
aetermil Men 
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RIMINAL CASES 


on adverse rulings upon the indictment or other issues 
of law prior to trial and acquittal. A more liberal basis 
for appeal by the state would tend to eliminate what is 
sometimes the practice of trial courts in ruling for the 
defendant whenever in doubt. 


Necessary for a Fair Trial 


The book does not proceed upon the theory that 
criminal appeals are a necessary evil but rather it rec 
ognizes their importance in securing to the accused a 
fair trial, in maintaining consistent and uniform 
standards of trial courts and in developing the criminal 
law of the jurisdiction. Appellate court decisions even 
in states having only statutory crimes are a most im 
portant part of the body of the criminal law. If the use 
of an appellate court is important in civil law in secur 
ing justice between parties upon purely monetary o1 
property issues, its function in preserving the rights of 
unjust prosecution is all the mor 
important where life and liberty are at stake. 
in the adn 


the innocent against 
The task 
inistration of justice is not to dispense witl 


(Continued on next page ) 


tal and physical 


of home and environment made. 


examinations should be had, a study 
\fter that an intelli 
to do with the offender car 


gent decision as to what 
hrst be made. 
The main object 
protection of 
ments should be ec 
others from violation of the law 
be best protected 
offender ? 


if the criminal administration is the 
To that end two principal ele 
l What will best dete: 
and how can Society 
from further depredations by the 


society 


nsidered : 


The best deterrent to crime is a speedy trial and cer 
tainty The best treatment of the offender is 
that which will in time return him to freedom a normal 
person, able again to take his place as a useful member 
of society. 

Prison administration therefore becomes important 
It should be in charge of men specially trained for that, 
just as a hospital is in charge of specially trained doc 
tors, nurses and administrators. Dealing properly with 
the anti-social individual should be just as necessary a 
profession as that of dealing with the physically o1 
mentally ill. 

Classification of the offenders for proper punishment 
and treatment is just as important as the separation of 
ie sick into different wards or sanitoriums. The habit 
ual criminal who spends his time in prison planning his 
next depredation should be isolated and kept separate 
from the first offender, just as the one who suffers from 
a contagious disease is quarantined. It may be neces 
sary to the habitual criminal always under re 
keep the insane and feeble-minded 
The first offender may soon be restored to normalcy and 
returned to society. 

When a proper scientific study is made of an offende: 
and the causes of his crime, an intelligent determina 
tion can first be how to treat him. When 
proper places of detention, and an intelligent force for 
administration thereof and for treatment of the 
offender are provided, then we can hope that such mis 
takes as the four cases cited and their consequent cost to 
society will be eliminated. 


of result. 


’ 
KeC Pp 


straint as we now 


made of 
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criminal appeals bu provide means by which they 
may better perform their intended function in the in 
terest of justice and without disrupting the group in 


terests of society as a whol 


One of the p \blems extensive considered is the 
scope of appeal. | nder the prevailing practice appel 
late courts, at least theoretically, consider only the 


commission of errors by the trial court. It is un- 
doubtedly the thought of many laymen that if the Su- 
xreme Court affirms a conviction, that constitutes their 
statement that the accused is guilty; in the same man- 
ner it may be erroneously reasoned that if the Supreme 
( ourt reverses, the court must have thought the ac 
cused innocent. Of course, neithe mclusion is true, 
with certain exceptions. It may, however, be ques- 
tioned whether it would not be desirable for the appel 
late court in criminal cases to review facts as well as 
assigned errors. Mistake on facts may be even more 
prejudicial than mistakes of law. Where the appellate 
court is considering only errors of law, their decisions 
inevitably will appear technical. It is argued by the 
author that despite the difficulty of the problem they 
ought to review facts as well as law. Where there are 
intermediate courts of appeal perhaps they alone should 
review the facts and the court of final resort review 
only questions of law The American Law Institute 
Code of Criminal Procedure does provide for a review 
of facts to determine their sufficiency to support the 
judgment. But under the English Act apparently the 
appellate court may consider new evidence, althougl 
As a matter 
f fact, it is believed by the reviewer that appellate 


} 
] + tact 


generally do review e facts as well as 


the introduction of such ts relatively rare 


courts most 


the points of law. They must do so where a motion 


for directed verdict is an issue. They must do so also 
in considering whether an assigned ert is purely a 
Sel sgoen Fat and st} at mreiidice +} + there } Id 
echnicanty and Without prejuaice, si it tnere snouia 

he a reversal. Indeed. in maz sses it j = 
not be a reversa ! , in cases it is un 
doubtedly true that the appellate court is convinced of 
the innocence of the accused or the triviality of the 
offense on the facts of the record and searches for 
some error, technical or otherwise, upon which there 
mav be a reversal. In one jurisdiction the appellate 
court had repeatedly warne A reversal of an 
undesirable instruction on reasonable doubt. Later an 
appeal was presented in which the same instruction was 
assigned as error and the factual record made the con 
viction doubtful although a motion for directed verdict 


had not been made. The court took this occasion to 


reverse upon the technical error in the instruction It 
orrected the v, 1 lly erroneous but not neces 
irily prejudicial nd oing s iccomplished the 
esult ( I ew the ts 
Oral Argument 

Partict ly interes Y 1S { pte ral argu 
ment. The author has many suggestions, and reviews 
numerous proposals. He regards the oral argument as 
a remedy against one man opinions. He urges a study 
of the record and the briefs by the urt before the time 
of argument. He would allow attorneys much mor 
time in oral arguments and would like to have the 
court meet for consultation after tl rgument rather 
than wait until the argument has been forgotten or has 
grown cold. If the studv of the record and the briefs 
were made prior to argument, then the decision could 
be reached and the opinion written while the argu 
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ment of counsel and other members of the court were 
vivid in the mind of the judge. Furthermore, many 
decisions could be rendered without opini 
required by statute and by very brief opinion in the 
majority of cases if a written opinion were required 
Che author’s thought is that more time should be spent 
in arriving at opinions than in writing them, and that 
written opinions should be confined to those cases 
where they add to the dev elopment of the | 

In the opinion of the reviewer, a very good job has 
been done in presenting a survey of all writings and 


experience in the field of criminal appeals. The book is 
very readable because of the simple pointed style of the 
author, who has attempted to present the material in a 


plain and practical way without elaborati r extreme 


statements. 


Book Fairly Presents Both Sides of Many Problems 


+ 


In his treatment of the subject he has presented bot 
sides of the many problems with a fairness whic! 
should create respect for his constructive suggestions 


It would be easy to write an exciting 








demnation of criminal appeals or to be an advocate « 
some apparent but worthless panacea 
criminal appeals. The author has attempted neithe: 
but has rather in an analytical way carefully gone over 
all available material, presented the prol 
gestions so that courts, judicial councils or le; 
bodies in considering improvements of the 
have before them a complete survey of the field witl 
all references to the available literatur n 
The book is full of ideas and is well worth reading 
Roscoe Pound, formerly Dean of the Harvard Law 
School, in his able and scholarly introduction to the 





subjec t 





book states, “There need be no step in the dark in view 


(Continued on next page 
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PAROLE! 


teriorated in prison as to be a greater danger than ever 
no matter, when his time was up he went free. What 
to do about this vicious dilemma takes up much of the 
opening chapter of the book. The answer, of course, 
is the indeterminate sentence, with the release date 
only decided on at a later time when it appears safe 
to release the prisoner. But such a release, even if 
only decided on after the most careful consideration, 
may turn out to have been premature. A check-up, 
in other words supervision after release, is needed to 
determine whether the prisoner, provisionally freed, 
So supervision is a necessary part 

But the con 
the indeterminate sentence 1s a nec 
essary part of real supervision. Why? Because supet 
as a means toward making a man go straight 
if it carries a punch, a threat, 
“if you don’t go straight, you’re going back to the pen.” 


should stay free 
and parcel of the indeterminate sentence. 


verse is also true 


vision 
will be effective only 
There is no such threat if a definite sentence has been 
served and finished. But this combination of indete 
minate sentence and supervision after release is what 
we mean by “parole’’—that is “parole.” 


Parole Does Not Mean Leniency 


htly, that parole has noth- 
length of time 
served for a given offense may be longer or may be 


shorter than previously prevailed under the fixed sen 


Mr. LaRoe insists, and right 
ing to do with leniency. The average 


tence laws In Illinois (to cite the reviewer's hom«e 
state) the time is usually longer. The public generally 
may not know this but offenders do. Here is an ex 


ample: In this state rape still draws a definite sentence, 
set by the judge ttempt to commit 
indeterminate one, set by the parole board. If a mai 
is tried on an indictment charging in one count a rape 
and in another an attempt and he sees he is headed 
for a sure conviction on the attempt he will always plead 


rape gets al 


He knows which will meat 
No, parole need not, and 
for reduction in severity 


guilty to the complete rape. 
the shorter time for him. 
in this state, has not, made 
That is why repeaters are invariably against it. 

f the opening part of the book. Its 


Chis is the gist of tl 
appeal for a parole system is not based on any maudlit 


sentimentality, on any indiscriminate siding with the 
offender and against society. Its appeal is to the read 
ers common sense. Drop all your emotion, the author 


1 


asks, whether of pity or of vindictiveness, and judge 
parole simply on the facts. This being his approach, 
a more unfortunate title could scarcely 
The title “Parole with Honor” sim 


it seems that 


have been chosen 


and survey by the author. This is perhaps the great 


est value of the book; that is, the bringing together of 
the thought which has been expressed on criminal 


appeals in their many aspects and also the comparative 
analysis of the leading legislation or proposed legisla 
tion upon the subject. Books of this kind do mucl 
more good in uplifting and improving the law thai 
gs sometimes seen condemning the law in all 


of its ways without even slight praise and yet offering 


tne writil 


no better means of disposing of the ills of society Phe 
] 1 | ] 


hook is t e commended on its presentation of issues 


Cas o be considered 


where improvement of 


criminal appeals is undertaken. Its assistance to ju 


dicial councils, legislative bodies and judges in the exe 
cise of e-making power should be of inestimabl 
value in creati awareness of the many aspects of the 
problems and in using good judgment in making rem 
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JUNIOR BAR NOTES 


By Jos—EPH HARRISON 


Secretary of the Junior Bar Conferenc: 


MMITTEI ng tangible accomplish- Dezendorf; Pennsylvania, A. Sidney Johnson, Jr.; 

C ment, increa te activities and regional meet- Rhode Island, John L. Pastore; S uth Carolina, 

ings of Junio1 ficers highlight the monthly Thomas B. Whaley; South Dakota, George J. Dan 

unt of t ! r Conference for the period forth, Jr.; Texas, William Burrow; Utah, The Honor 

1 by this able Byron L. Leverich; Vermont, Henry F. Black; 

Virginia, Edward S. Graves; Washington, Paul Fetter 

Early Returns from Ju licial Administration Survey man; West Virginia, Harry Scherr, Jr.; Wisconsin, 
Clarence P. Nett; Wyoming, John S. Miller 








Phe first returt e Survey of Judicial Admin 
tration being « the Conference in collab Maryland Activities 
ation with the S« ludicial Administration and me — ; 
e National Confe1 idicial Councils have been The Conference has been particularly active 
receive The re with the status of the rule Maryland. Since the first of January, 1940, ove! 
aking power in us states, and are exception twenty-five platform addresses have been delivered in 
ly complete ai ' They also indicate that Baltimore City on subjects pertaining to civil liberties, 
Cictner Cin ell evivify interest in the recom- 2dministration of justice and juvenile crime prevention 
inintinnes oro Section under Judge Par- A weekly radio program is being conducted over one 
<er’s leadershit , New impetus has been given the local stations, W .F.B.R., on the last mentioned 
o local prograt ‘al reform by the facts the and very important subject. To date, six addresses 
Survey = gine ne of the State Directors and interviews have been presented, with three 
writes: “A rey rules of court regulating pro more scheduled to take place. In addition the permis 
edure in 1 fore reveals an alarming %0" 0 the Superintendent of Public Schools has beet 
mine ein 4 eee nother report procured to carry the ublic Information Program int 
- ray rts of the state te high schools of Itimore City. Local director 
; e head of In- ave been appointed in the City of Cumberland, Alle 
2G) mention should have ghany County, City of Hagerstown, Washingtot 
sera ; thy, Courts. How- County, and the Township of Towson, Baltimore 
' ; nh te + they were County, where programs similar to those now beit g 
¥ substantive conducted in Baltimore City are being planned. The 
are ae aS nofapious ¢tivities are being conducted under the leadership of 
Herbert Meyerberg, of Baltimore, State Director of 
ll be pub Public _Informatior Program, and A. Risley Ensor 
om C ccured ty tate < hairman 
‘ S é eal of de : ‘ : : 
2 a eel First Manuscript in Restatement Annotations 
e report n be tested In 1937-1938 a long range nation-wide program was 
: tables and set up by the Conference Committee on Annotating th 
S accurate, Restatement of the Law. Under this program, con 
mparati\ Section’s pro- mittees to annotate the restatements have been or art 
ram in the I art Tv f the Survey, being set up in all of the states in which there is an 
ilready in State Directors, deals witl opportunity for the Junior Bar to participate in thi 
Court Organizat 1 Management Part Three, work. 
tly to be lers the use of pre-trial The Conference’s committee chairman, Mrs. Mil 
edures dred G. Bryan of Washington, D. C., has recently been 
\ complete | rge of the Sur notified by the American Law Institute that the first 
ey follov At n Robinette and Selim Frank manuscript by a Junior Bar member since this program 


California, Frederick started has been completed and is now going to the 


\rkansas, | e, Jr.; 
Farr: Conn 13 C. Dixon; Delaware, Clair publishers. Mose D. Lindau of Milbank, South Dakota, 
Kill Columbia, Helen Goodner; has completed the South Dakota Annotations to Cor 
G eorgia. J. Alton Hosch: Illinois, flict of Laws Restatement. We congratulate Mr. Lis 
( Roberts: Kansas, dau on his accomplishment. He is now undertaking 
H. Hur | ndrew Duncan, Jr.; Louis the annotation of the Law of Restitution Restatement 
wna, Oliver | Maine, Richard S. Chap At present there are annotators or annotating com 
Mary] er Gordon, III: Massachue mittees at work in the following states, with the Con 
setts, Warrer nnesota, Matthew J. Levitt; ference workers as indicated: Alabama, Robert F 
Vlississif len; Missouri hn H. Caru Proctor and Thomas W. Layne; Colorado, Stewart 
ers; Monta Fritz: Nebraska, John M. Shafer; Connecticut, Joseph P. Alishausky, Raymond 
Seusaeey our 9 re. Charles F. Hartnett: New H. Draget and Arno R. Vogt; Delaware, Caleb Boggs 
sey, Charle New Mexico, Robert W District of Columbia, Helen P. Culhane and Max 
New ' W. MacDonald, and James R. Tendler; Montana, Wesley W. Wertz and Emmet 





Paul H. Sanders: Glore; Nebraska, John Kuns; Nevada, Grant | 
Kilgore; Ol Richard F. Bowen: New York, Ira Ball; North Dakota, Robert 
regon, Tames Q. Price: Oklahoma, Gordon L. Rainey; Oregon, Paul 
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notewortl prograt \n activity young lawyers are great; a strong national bar, able to 
hat the local grouy nm common with the Confer serve the young lawyers in every aspect, offer solutions 
ence and has carrie effectively is that of present of pressing problems, to supply sound public relatior 
ing a series of pract rses for voung lawvers and and public information material, is a pressing need. The 
aie ot nei Papa sienie tim tne desire of the young bar to put its teeth into the publi 
a alll seaitins elements Walia tiles and professional problems, to “do something” consti 
= sg os tutes a fountainhead of energy and intelligence waiting 
2 rrogt am with t ther Ohi ar programs only to be tapped.” 
; Ape ore A une ps tip the Hunt Because of space limitation, accounts of the New 
ah He os. rman met the West Vit York regional meeting, New York City luncheons and 
see Conterence : eretotore com membership work are held over 
iratively inact showing 1 *t new lite 
and much promis t ture, under the leadership Junior Bar Membership 
t State | IT el About twenty-five 


seals Sean MA Castel In a report issued March 6th, Chairman Willett N 
OUTIL wWvyers re nna ere oncrete . « “i Z = 
Gorham of the Conference Membership Committe 


ans were made ng out the several activities . 
er on ' ri} lowing excerpt points out that to date less than half the number of 
rom the ncludi ray f ( irman Hannah’ new members set as a goal for this year have been en 
on ( clu i la riannanh s , : . ; 
h pr rolled in the Junior Bar Conference. In som 
c ( ( ich prom . 
, , Imstances state quotas have been surpassed, while in 
( ( erence but ; a Pair 
the A ae others very little has been accomplished. It is impor 
tant that all Conference officers and committee mem 
| tv to see 1 1] | j . 
é bers as well as state and local membership workers in 
Ing iwyel! - el 
nd fellow tensify their efforts to have the younger lawyers of 
“delichtful the country avail themselves of the opportunities oi 
| Mage than o however. it Membership in the American Bar Association whic 


us who Of course, is a prerequisite to membership in the Junior 
umed leadership. The needs of th Bar Conference. 


lo Members of the American Bar Association: 


We print below a membership application form for your convenience, in the event that you 
ave a friend o1 ciate whom you wish to propose for membership. 

By special arrangement, applicants applying for membership during the remainder of the cur 
rent fiscal year ending June 30th, who accompany their applications with a full year’s dues 
($8.00, or $4.00 if the applicant has been admitted to the bar less than five years), will be cred 
ited with the payment of dues to June 30, 1941 but will receive the perquisites of membership 
beginning May 1, 1940 

] licatior ior \lembershiy 
SICAN BAR ASSOCIATIO? 
1140 North Dearborn Street 


Chicago, Illinois 
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CHISHOLM y. GEORGIA AND THE BRITISH 
CREDITOR 


Plaintiff in That Case was itizen of South Carolina—Creditor of Whose 





cutor Appears to Have Beet Subject of Great B 





READER oT us A “British Creditor” in the Chisholm ( 
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GEORGIA 


appreciation of those early days of the Constitution’s 
development all seem to give point to the research 
which this inquiry has provoked and yet may generate 
The third of Mr. Warren’s citations for the facts 
respecting the Chisholm case was the Salem Gasett 
issue of March 1793. This weekly newspaper 
found in the Rare Books Section of the Library of Con 
It contained a good account under the date lin 
‘Philadelphia, Feb. 19,” and with the heading “Im 
portant Decision.” The part here quoted, in additio1 
the elements above pointed out, seems of peculiar inter 
est in two other respects; viz., in showing that Far 
quhar, the creditor, was not the person whose acts had 
been “inimical to the cause of liberty in the United 
States” but that such persons were two former partners 
of his: and further in its showing, without comment 
Inited States Attorney General serving (outside 


1 
t 


we 


gress. 


of the [ 
his official capacity, of course) as counsel for private 
litigants in a suit against one of the States. That 
account stated in part: 

. The Attorney-General, Mr. Randolph, was em 
Stat 


{ 


ployed on behalf of executors of a citizen of the 
of Georgia, who had left America previous to the rev 
lution, and removed to Great Britain after settling a 
partnership account with two partners in trade, and 
whose bonds he took for the balance due him. After 
his executors on making application for 
payment, found that those two persons who had give 
their joint bond, had been inimical to the cause of lib 
erty in the United States; and that their property was 
‘onfiscated: the executors alleging that the bond 
given previous to the revolution, applied to the State 
of Georgia for relief.” 


£2 lace: 
nis daecease 


wa 


Southern Papers Please Copy 

The references given by Mr. Warren for the facts, in 
Georgia v. Brailsford, appearing on page 103 of his 
Supreme Court in United States History, were: th 
Charleston City Gazette of April 3, 1793, copying the 
Augusta Chronicle of March 16, 1793; and the decision 
of the Circuit Court by Justice Iredell, in the Gazette of 
the United States of May 16, 1792. It will be noted that 
these sources are given as references only for the facts 
of the Brailsford case, in respect to which no inquir) 
now is suggested because, as stated, it appears in thé 
report of that case in the Supreme Court that the cred 
Brailsford, sritish that State of 
Georgia presented this point. 

However, it would seem that contemporary account 
of the Brailsford case may have mentioned any incor 
sistency which existed in the positions State 
Georgia was taking in the two cases since the Chisholn 
case was in process (the marshal’s return on the sun 
mons having been made July 11, 1792. 2 Dallas 419 
when the Judges’ opinions in the Brailsford case were 
delivered, August 11, 1792. 2 Dallas 404. Especially 
does it seem reasonable that some comparative men 
tion of the two cases might be found at the sources next 
above shown since it is at page 103 of volume I of his 
work (rather than at page 93 to which the citations 
were given by him for the facts in the Chisholm case 
where Mr. Warren recounts this element of apparent 
inconsistency. 


itor, was and the 


the of 


Position Taken By Georgia 


It is not seen exactly how the State of Georgia coul 
have made a different or stronger point (as to why 
should not be sued) based on the foreign citizenship of 
creditor in the Chisholm case than its point that 


| 


the 
ce uld not he 


ued in the Supreme Court merely becaus« 
(Continued on page 412) 
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HoLtp REGIONAL CONFERENCE 


brought out that the Atlanta Bar Association had 
sponsored the publication of advertising in local 
newspapers of a high type, having for its purpose 
the improvement of relations between the legal 
profession and the public, and the Orlando Bar 
Association has staged radio programs of the same 
nature. In every instance care observed to 
see that no individual lawyer was mentioned, and 
that the Canons of Ethics regarding personal ad 
vertising were not violated. 


was 


Work of American Bar Sections 


President Charles A. Beardsley of the American 
Bar Association, in the course of his remarks con 
cerning the functions of the various sections of the 
\merican Bar Association, took occasion to ex- 
press the view that the lawyers can best foster bet- 
ter public relations by taking the initiative in insti- 
gating reforms in the administration of justice, so 
that the administration of justice will be more ef 
ficient and more economical. He called for unifica 
tion of lawyers in bar associations, saying, “W<¢« 
must pool our interests and direct our forces toward 
the goal of better public service; together we can 
give that service and indirectly we can improv: 
our standing with the other people that go to make 
up society—we can improve our public relations.” 
Such reforms are assured of a favorable press, and 
the backing of public opinion. 

President Beardsley divided the sections of the 
American Bar Association into two groups, which 
he called the “Bread and Butter Group” and th 
“Pro Bono Publico Group.” He pointed out how 
membership in the first group could be of real serv 
ice to the lawyer, but dwelt at greater length on 
the “Pro Bono Publico Group” which he defined 
as “those sections dedicated mainly to public serv- 


ice.” These are the sections devoted to improving 
the administration of justice and constitute real 


public service without the prospect of immediate 
gain to the lawyers. However, the speaker pointed 
out that in the long run the elimination of delay in 
the administration of justice would increase the 
business of lawyers and the resort by 
business men to arbitration groups to avoid resort 
to the courts. 

Chairman Maguire called upon 
of the various state associations present to outline 
their organizations. The which fol 
lowed of the various types of state bar organiza 
tions, and the experience with these various types 
were very valuable to the delegates present. To 
the writer, the model state organization is that of 
Alabama, which was described by Richard T. Rives 


decrease 


representatives 


discussions 


Alabama the First Integrated Bar 


Alabama was the first state to form an integrated 
bar, this being formed on August 9, 1923. Its 
governing board is a Board of Commissioners con 
sisting of twenty-four commissioners, one from each 


Iudicial Circuit in the state. The lawyers from 
each Circuit elect one of their number to serve as 
a commissioner on the Board of commissioners 


The officers consist of a president, first and second 
vice-presidents, and secretary. The president is 
elected at the annual meeting and serves ex officio 
on the Board of Commissioners. 

The Board of Commissioners has broad and ex 
Among other things, it control 


tensive authority. 








len ' t 
1dmis ) ( 
attot1 r to 

hi ly 
et i| 


Boar presc! 
subject o1 

‘ n ft the « 
Vel ( 

“TT ant the 
appol 


T) nt 
aftect nh 
tiot \ 
Vas () ft 
( qaroed | 
the Board 
nt at ' ' 
disbarred. H 
a previo ( 
org T T 
no be 


cesstu oe 
| 

shea 
but he w I 
S7on 





lars of wv 
the stat 


is to receive 
and these ad 
ization to 
proctor whi 
authorized | 
has also en: 
tutes, whic] 


influence 


7 + ‘ 
lishe 1 Std 
t1¢ ~ 4 tT 7 


its membe 





’ t ‘ 
( 
} ' t 
oO 

SO¢ 
the efforts 
1 1 +44 
] + 
é S 
} +a4 
tne State 

1 

( , 

n 

te re 
nm men eT 
tion birt 
t il, 

. + ' 

sociat S 














Government Counsel 


By Hon. 


, 
(,eneral 


lin Was 
r the Bu 
ng myself 

deal 


govern 


+} 
Lic 
re 1 f nt venue rot S 
exit the 


coun 


nistrative ( rse, the title gives 
e tunction ol 
recently wrote 
f the Depart 
end her “all 
lable free licitis n the Department 
tice.’ tion from t ncident was 
hen a niece of one of your 
rt 


n 


bers wrot ut her visit to Washing 
referred t the Celestia eneral.” From 
alship would 
counsel 
lawyet 


vn to mat 1 familiar th the problems 


opportunity 


rmovern 


Harlan Stone e become a great lawyer 
been burned 
lav he was bo! lerlvit his scholarship is 
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and Their Opportunity* 


is understanding toward the mistakes and 
his fellowmen, and is impatient only ot 
He shares whole 


world. He 
weaknesses of 
evil purpose or of bad workmanship. 
heartedly the democratic aspirations that have produced 
our great American experiment in government by the 
consent of the governed, and service on the Su 
preme Court will be remembered for its statesmanlik 
for its lawyerlike contributions to our con 


his 


as well as for 
stitutional development. 


When I undertook to speak tonight, not being gilt 
with the foresight of a columnist, I did not know that 
I was to become his remote successor in the Attorney 
which he filled with such distinction 


he took it over at a 


General 

It is not too much to say that 
time when country felt actually becaus¢ 
of the misuse that had been made of its powers. Hap 
pily no successor of his has ever had a problem com 
parable to that which faced Harlan Stone. He cleaned 
house and accomplished a quiet regeneration of 
Department of Justice. He reorganized the Federal 
Investigation, put it on a professional basis 


the unsafe 


+} ec 


Bureau of 
and properly 
violations of federal law. 


confined its activities to investigation ol 
He brought into the service 
ot the clean, and non-political 
lawyers, many of whom are with us still. Moreover, 
it is interesting to note that in some respects he anti 
ipated the New Deal. For he recommended in 1925 
four Crime laws which did not become law until, 1 
1934, they were enacted by the 73d Congress, as a 
part of the Crime Control program of 
tration. 

The rank and file of the Department cheris! 
tionately the tradition of an informal, democratic, 
accessible, kindly, and understanding Attorney Get 
eral. He went into court frequently and personally tool 
the heat of the opposition, because he had a deep de 
votion to court room work and to the development 
of the philosophy of the law which is the underlying 
function of advocacy. It is good for one’s humility to 
engage in this personal advocacy Every advocate 
knows within himself how inadequate is his perforn 
ance compared to his opportunity—for he knows that 
his actual argument is never the stirring thing he 
planned, nor is it ever equal to the one thinks of 
the night after. Attorney General Stone inspired his 
staff by example and by generous cr« dit to those fellow 
workers on whom the record of every executive must 
so largely depend. It has been said that he regarded 
none of his lawyers as subordinate, but all as associates 

In this weird city, where so many are making 
speeches and so few listen to them, you may have 
overlooked a great speech by Mr. Justice Stone, whicl 
both as a tribute to our guest and as an inspiration to 
our bar, should be republished in your excellent 
Journal [the Federvl Bar Journal}. 

He welcomes searching criticism of our cherished 
ideals and traditions, including that 
in public affairs, because to other 
this country the state granted compara 
permitted so much autonomy. As 
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By Hon. ALFRED C. LocKwoop 


Court of Arizona 


cedure in judicial proceedings in all courts of Arizona 

for the purpose of simplifying the same, and of pro 
moting the speedy determination of litigation upon its 
merits. Such rules shall not abridge, enlarge or modify 
the substantive rights of any litigant. 

“All statutes relating to pleading, practice and proce 
dure, now existing, shall, from and after the date upon 
which this act takes effect, have force and effect only 
as rules of court and shall remain in effect unless and 
until modified or suspended by rules promulgated put 
suant hereto.” 

The recommendation was submitted to the legislature 
in 1937, but no action was taken by that body. The 
judicial council in 1938 made the same recommendation, 
pointing out that the supreme court of the United States 
had adopted new rules of civil procedure which would 
govern the federal district courts in the future; that 
it was of vital importance that procedure should be th 

state and federal courts, 


in both 


same 


and that 


oul 
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ndone Legal will ever banish lawyers, as they did in the Utopia con 
ceived by that great lawyer, Sir Thomas More, yet the 
‘ as legal profession as we know it may suffer a drastic and 
K tol “not altogether happy transformation unless it shows the 
capacity to adapt itself successfully to changing condi 

ized society nhions. 
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EVEN-HANDED JUSTICE 

Those who at noon on February 26th sat in 
the quiet courtroom listening to the Supreme 
Court justices as they announced opinions 
were unaware that the final chapter had been 
written in the Manton case. It appeared only 
on the list “certified by the Chief Justice and 
handed to the Clerk.”’ 

Later, when they had read the 
papers, some commented upon the 
that of a f veeks before 
had heard Mr. Justice 
worded opinion grant 


afternoon 
contrast of 
this scene with 
when tense listeners 
Black deliver a strongly 
ing a new trial to friendless 
they had been denied their constitutional rights. 
The contrast was impressive and fitting. In the 


negroes because 


1 
| 


earlier case grave constitutional questions were 
involved. The latter had to do merely with the 
aberrations of an individual. That the indi 
vidual happened to be the senior judge of the 
second circuit gave it a news value but had no 
other significance. 

Manton had been represented by coun 
sel. In a trial presided over by an impartial 
judge he had been convicted by a jury to which 
no exception had been taken. That conviction 
had been affirmed by a circuit court of appeals 
composed of one circuit judge and two supreme 
court justices. Its opinion had not only dealt 
exhaustively with the law but had added that 
“the evidence of guilt was convincing.” 

The court of appeals 


able 


refrained from sermon 
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izing just as the Supreme Court refused to em 
phasize the case. Such a 
of values was expected of these courts 

Gratifying also has been the attitud 
people. The rarity of such a trial and the cer 
tainty with which punishment has folk: 
renewed their faith in the integrity of the 
eral judiciary and confirmed their knowledge 
that there is one justice for all. 


proper assessment 


“Somehow good 
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Will be the final goal of ill.’ 


WORDS 


speaking of words, as the president 
the Association was,—brief reflectio n the 
language of judicial opinions over the past few 
years reveals what appears to be a ti le! 


surprise the reader with unusual expressions 


We are far from making this a matter of 
criticism. We, also, like to see ccasionall 
“some ancient, primitive word appear with its 
face washed and its eyes again shining,” or 
even “some lovely, new-minted term to express 

meaning which had not yet found expres 
sion” (to borrow from the abounding riches of 


Mr. Logan Pearsall Smith). This has nothing 
to do with law? Indeed! Is literature all co 

fined to love and languishment, to dying heroes 
and beauty in distress? An eminent criti 
reminds us that the clear and simple statement 
of a proposition in geometry is literature, quit 


as much as the Book of Job is literature. There 
is a glory of the sun, but as well a lesser glor 


of moon and stars. 


We shall always need met 


to tell a plain story plainly, and most of all 


judicial opinions, where the everyday affairs 
people are put straight. 

But there is also a place in ¢ field 
literature for the grand style lhe grand 


Stvle arises, says George Saintsbury, “wl 
oie ie ; 
poetically oifted, treats with 


i 


Simplicity or severity a 


a noble nature. 
serious subject.” (] 
“severity” the dictionary bids us not to think 


ot harshness, but rather of a 
Here is the judge’s cue to enter. let us Su] 
pose a Mansfield and a Sommersett case, 
laney and a Dred Scott case; have we not het 
an occasion for the “‘grand style’’? 

This is more than a matter of words, vet 
words are at the bottom of it all [here 
be no mechanical rule about it. A word is 
more good or bad simply because it is old, that 
bad or good simply because it is new Ay 


from age, a “seventy-five cent word” shoud 
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TIME IS OF THE ESSENCE 


The Iederal Rules of Civil Procedure have 
entered upon the second half of the second 
year of their existence. During that time they 
been subjected to the ordeal by fire- 
practical application by the courts. Remark 
ably few ambiguities or deficiencies have de 
veloped. 


have 


The rules retain the sanction of the Supreme 
Court and have by its order been extended to 
bankruptcy cases and cases arising under the 
longshoremen’s Act and Copyright Act. 

The Advisory Committee was requested by 
the Court to amendments it 
thought response it 
mended that no substantial changes be made, 
at least before September, 1941. 

In some states members of the bar have been 
waiting for this testing time to pass before ac 
tively considering the revision of their state 
practice along the lines laid down by the fed 
eral rules. They now have the advantage of 
an actual working model. Not only is such a 
mode! furnished by the federal rules them 
selves, but by the revised procedure of those 
states which have already altered their prac 
tice in substantial conformity with these rules 

The action of the Arizona Supreme Court, 
more fully described elsewhere in this number 
of the JoURNAL, has shown the way. 

Similar action has been taken in Nebraska 
and South Dakota. Rules have been tenta 
tively formulated in Indiana and Colorado, but 
not yet promulgated by the supreme courts of 
those states. In Maryland, Rhode Island and 
Texas measurable progress has been made in 
the same direction. 

The Section of Judicial Administration is 
now engaged in making a factual survey of the 
procedure in the various states. 

The activity in connection with the federal 
and these state rules has centered the minds 
of a great number of lawyers upon procedural 
questions. A vast amount of data has accumu 
lated. The consequence is that the states which 


suggest any 


advisable. In recom 


are interested in revising their procedure now 
have a unique opportunity—the opportunity o1 
access to all this material and of consultation 
with the leaders who have become veterans in 
procedural reform. 

This 


indefinitely. 


opportunity will not continue to exist 
Much of the material is in the 
form of deciduous leaves and the men who 


produced it are not immortal. 


Time is of the 


essence. 








ON READING AND USING THE NEW 
JURISPRUDENCE 


Jerome Frank Writes “Law and the Modern Mind’’—Significance of the Book—D. 


Contributions to the Controvers His Ideas and Some Caveats Thereon—Guida 


Judge—The Newer Jurisprudence Looks at the Entire Field, and Attempts a S 


By Kart N. LLEWELLYN 


kT me now try to sl riet the maj t s being 
lines of recent writing my nd, the central litigant, certainty is certainty ( 
one is the inquiry int rtainty of law’; in any _ the results of litig 
event, it has produced bound books and the merriest sults wet 
bonfires. Ten years ago Jerome Frank, then a practi by preference, becaus ¢ 
tioner, came out with 
and followed the book with a series of articles normative rules as being the ess¢ 
The essence of the book w to take the doctrine that occasional or even frequent 
rules of law decide cases in certain and predictable set a rule (though it is plain enoug 
fashion and to demonstrate and document that, taker certainty for the interested parties 
as description of what happened 11 rt, it wasn’t s ranks talked situations 
What Frank was worried about \ y lawyers e tra tion in advance, 
thought it was so when it wasn’t so, and he proceeded tor litigation; and in reg 
to explore at some 
which, from then to now, does 1 appear to have aj ttled, and benches sit instead 


¢ 1 e e oe lee e y ntat 1 } 4 4 
pealed much to anyone exce Fra irs entation leads ssur 


Jerome Frank’s Work te a pseudo-victory ; each dos 





In this three things are significa First, | " : ; 
cleared the ground. He cl | the ground because he . 
met the older doctrine, it ts less sor sticated fort eas 1 " = : me “> = 
head on, and in its own terms, and showed it to be ‘oF ap SP yeaeos eee 
unsound description: Do rules do a one hundred per ’ ple ; ! 
cent job of deciding cases with predictable certaint 
They do not. Frank advanced the ball on this is a sea :; 
that far, and no further: after ; documentation sh 
is no longer possible for intelligent jurisprude 3 : 
seriously argue the contrary positio1 ! nce the a 
shock was over, has s S he = Pac 
trary position t es is Pana 
one particular he I tior should % : lig : : 
had currency as trut t sho Pedy got 
“uncertainty” in the law, and in any e of coin-fliy me 
ping chanciness I sis ] 100 per 


certainty, and that is all it shows. Whereas 100 pe or 
cent certainty is not a thing anybody ever had 
} ne rt thank: ¢hat u } ] WI! Th 4 : ed i nf 2 

yusiness tO (TNniInk that we ad VV lla 1 ne $ — Pe 
manageable degree of certainty and predictabil , 
enough to get on with; more here and maybe less 


S* x - ‘ " Cit c S 
Have we that sort of Certaint } u Frank give : 
no answer. He does open the way for posing the b 
. 1 - ; \ Ss Le ( ( 
lem intelligently, and for ing inguir. ere inguir’ 
can count 
, . . e probl B 
Certainty as the End in View 

The second significant thing is the iy both Frank ng, a turtherer of intelligent 
and his adversaries argued. Having posed the issue: “‘Is ractical application, 1t astonis 
there { 100 percent ) Certait $a,» 2? Frar Cerct cut t -~< €ar and sure } ] 

— _ —— - - ses VhetT ne Ss is 1 

*This is the second and concluding part of Professor Lk peng Chee “walt nigh mE ee 
ellyn’s article. The t part was il nun 
By mutual agree this uppe eous n § { 
the Colum ta Lat 7 . 





418 











The Newer Jurisprude1 


part Ol 


Freudian 


{ 
} 


| € 


Thing 


is WOTK ectic re 


art rested 


Fret 


sAUlidll 


orthcot f es at Yal 


ce Is a Putting 
Already Known 


e€ how tar 


.f +4 rn + TY + ‘ ] 
nn material 


t (1935 


14 Ore. | 


Science 84 


) USING 


u go In proper 


usury pro 


he « lear 
vestment 


ferenti 


cases, 
ap- 
ation is 


id fF +} 
t old stu to the 


Together of 


ilmost nothing 


ind, and little that 


will 


will 


v decades, 
rs. It 
litterent pieces 
yieces which 
ily put 
\\ 


together 
Vhole give 
learer and 
of the 


advocacy, 


raits 


Frank 
s be 0k a 
» solid 
it omen 
solid 
recorded. 
hand, 
to have had 
he did 


Franks not only 


Che 


ing, 
his 


reudian SOW 
into 
letter nor 


ficial a 


Mentioned 
them, such 
en. ach, at 

cited F ven Be 

luminating : 

Law (1929) 15 

49 Harv. L. Rev. 

Rev. 90; 

as Logic 


vv ters 


ol 


as 


(1932) ; 
Key 1073 (on 
U. of Chi. L 

ile L. J. 819 (on 
724 (on Black- 
937); Price 

of Pa. L 
8 N. ¢ L. Rev. 1. 


aw in Wuest 


1 


1907) Is 
the little- 
Law (1890). 
1909, 2d ed. 1921) 

risprudence 

140; Interpretations 
th exceptions, the 
after 1930 
e-slaughters a 


ler discussion 


i those 


un 
| } 
the FOO 


rHE 


419 


NEw 


JURISPRUDENCE 


bitrariness at the expense of the right, the orderly, the 
lawful, and the just. This is a typical example of the 
cross-purposing of words in the Non-Joinder of Issues 
in Jurisprudence. As we have seen, Frank’s concern 
is with certainty, for lawyers, in lawyers’ daily work. 
Certainty finds its essence for lawyers and their clients 
in certainty of outcome, and the tribunal determines the 
outcome. Hence what the official does is the particulat 
kind of “law”, the “certainty” of which Frank is test 
ing. But the Anti-Frank is seeing as “Law” only a 
right and approved rule or norm for action by judges or 
officials. When he sees anything given the name of 
‘‘Law”—for any purpose at all—that means to him that 
the thing so named is being called “right”, and is being 
approved a guide “for” action by officials. When 
‘ead in this perhaps understandable but sadly twisted 


way, Frank’s words can be made to take on shocking 
character. And the misreading is doubly easy if the 
misreader himself, sure that we need to keep judges 


and officials from acting according to their “arbitrary” 
will and desire, happens also to believe that the sole 
way to serve that need is by maintaining the beloved 
doctrine and rationale “Laws and not Men” or “It is 
the rules which (alone) decide the cases.”’ For those 
are formulations of doctrine which Frank does certainly 
attack: first, as being untrue descriptions; second, 

being inadequate doctrine. Rules and principles are part 
of what produces decision, says Frank. There is more, 
much more. What more? How much more? How can 


we bring the “more” under more rational control’ 
Frank did not know, for sure. Neither do you. But we 


need to know. And as for further study of the matter, 


the way to resume is to resume. 
Pound’s Four Contributions to the Discussion 


Into this certainty controversy Pound, in the post 
Frank whirl, injected at least four ideas which have real 
fertility, and whose implications need following up as 
much as does that subdivision of the field of study 
which is the first conclusion to be derived from Frank’s 
work. The Po und ideas with their appropriate caveats 





modern work as one does and should of Brooks Adams’ naivetés 
Compare Douglas, Vicarious Liability and Administration of 
Risk (1929) 38 Yale L. J. 584, 720; Steffen, Independent Con 
tractor and The Good Life (1935) 2 U. of Chi. L. Rev. 501; 
Hamilton, The Living Law (1937) 26 Survey Graphic 632. 
Indeed, and in general, ndaed use of economic factors for 
study of the drives influencing law brings out results rather 
comparable to Pound’s own results with * ‘security of transac 
tions” and “security of acquisitions,” but more tentative than 
these latter, because — detailed. Compare Steffen and Dan 
ziger, The Rel ~ i of the Commercial Factor (1936) 36 Colum 
bia L. Rev. 745; Lerner, John Marshall and The Campaign of 
History (1939) 39 Columbia L. Rev. 396; Llewellyn, On War 
ranty of Quality (1936-37) 36 Columbia L. Rev. 699; 37 id. at 
341; Horse-Trade and Merchants Market in Sales (1939) 52 
Harv. L. Rev. 725, 873. For admirable very recent work by 
Pound see A Hundred Years American Law, 1 Law—A 
Century of P rogress 8 (N. Y. U. 1937) ; What Is the Common 
Law? cited supra note 10. Pound's strength lies in tremendous 
— coupled with a peculiar flair for flashing suggestion 
hat lights up significant currents. His weakness lies in impa- 
yt about fitting his multitude of good ideas together, where 
they overlap or conflict; with a consequent tendency to use any 
one of his own suggestions at any given time as a solid, safe 
major premise, out beyond where, unqualified, it is either safe or 
solid. His keen juristic instinct then signals trouble. At this 
point he either goes into new and closer examination of the data, 
and works out an enlightening relation between the overlapping 
ideas ; else he allows the rhetorician in him to curtain the 
felt uncertainty with waving words. 
Hutcheson: Judgment Intuitive 
essay; The Glorious Uncertainty 


of 


or 


(1938), especially the title 
of Our Lady of the Lax 


(1939) 23 J. Am. Jud. Soc. 73; and the forthcoming addresses 
at Cincinnati last February. Law as Liberator (1937) came 
too early to reflect Hutcheson’s recent advance in analysis 
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JEROME N. FRANK . eae “s 
(1) The Goal of Law Is Justice, and (2) Judges Are 
Not Free to Be Arbitrary 


are these: first, no stu WoW to cover the 


whole of the ground Can take its ey¢ ff the ideal ele the tourt cont it n Ol P 
ments which the facts only partially reflect his holds ment of the | to de 
even for purely descriptive study ; ideals—notably those most serviceabl 

two ideals, so often inconsistent in their seeming bear tten difficult t ike I ining 
ings On a particular matter, the ideal of certainty an enough at intellectu Is th itself 


the ideal of justice—ideals do show yservable effects essay, he recurs 

on the behavior of judges, and of other people. Thi urisprudes are forgetting that the g 
caveat is that the effects the s Ww wil we thus fa tice, and torgetti ilso that 1udges 
know about are mass effects, and that lawyers, and must not be free to be at 
judges, need a Jurisprudence wl n get closer t rection at once a! f need be 
guidance as to tomorrow's individu ses. Pound's pound the heart a re of Turispri 





second useful idea was t illenge any assumption eart and core irisprudence oug 
that because su a doctrine as ruk f law decide olar: to wit. 1 t guidance to the 
cases” is inadequate as a full description of what hap r st 

. ~~ i i i 

. teint ineatadimeate ae dartwna ad dears 

pens, it is therefore ina late as dl Bad descrij ead . do open penance for any 
tion may, as he points out, be admirable doctrine; for  pJayved!4 jn givis reinn for the fe: 
one function of doctrine is to get facts and results urisprudes o1 ( id eve 


shaped out of what they are into what the ught to be | da art thin 


1 ’ 1 ; 


The caveat is that this particular piece of doctrine needs pe to be sino 
‘ ; ‘ tU x ii Ci¢ 
supplement not because it is ba scription, but be le = ial , 
cause it too often fails to give clear guidance in the pat 
ticular case; if left unsupplemented, it leaves to the = . 
hunching process the determin tio h matters as 53 Harv. L. Re 10), 368 


when a precedent will be distinguishe when on the l4. Especiall ra “an 
other hand it wil oll 1 ar .1 


l 
“principle” extended. Pound's third tribution has Pr eos seal « Pgpmne 





been mentioned: 


our law, our “relational thinking, ur “legal te page three t SS ¢ 
niques,” as being clusters of elements 11 ir law whic! she cose ar vos oo © 2 rs x 
over and above the rules and principles of law, hel; Re ene! Ce ge or se 
guide decision and control it; and his introduction rage | 

the formula “taught tradition” into the picture, as a A k or a 
further cluster of guidance he t rata Sm er 

these are ambiguous both in the large and in the pat eye oe with . .) ; 
ticular; again the lawver’s tal tion goes wi appeared in the same yeal 
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ertainly along with the impatience they sometimes display 
rable re with one another or with a tough-minded and some- 
Juris- times tough-hided profession, do show a gratifying in- 
s these  tellectual patience in this: that they are willing to work 
ese inte hard over one small piece of the picture, just as being 
ceived. one needed piece, in an effort to get that piece into 
dge is better shape for synthesis tomorrow, and perhaps by 
ipon it someone else who may happen to take synthesis as his 
ore o line of labor.!° 
a Logical Analysis of Problem and Law of Proof 
vatience Chere is for instance the logical work of Michael and 
rules « \dler on the problem and law of proof.’® They work 
provide out a formal logical analysis in much greater detail and 
r the with much greater rigor than is the practice of our law. 
could be \ccepting thus what is already one of the recognized 
ind what working tools of the law, logic, they explore the light 
e doing of and guidance to be had from using that tool with a 
sear precision and incisive impact which practice has edged 
, it W away from, because the practice of our law has been to 
¢ itche treat sustained and accurate formal logic as impractical 
ort Yet the results of the Michael-Adler effort are ex 
e smal tremely illuminating, and a similar effort would, to my 
first mind, illuminate any field of law in which some single 
ind that fairly well accepted postulate is alleged to control. To 
Second put an instance, the conception that contracts are made 
idicia hy the parties as they will to make them, could no 
s often longer maintain itself if its consequences were once 
he ha vorked out cleanly and fearlessly, and put down to be 
e address looked at in their utter inconsistency with that half or 
clearly more of contract law which real acceptance of that 
di postulate would require our courts to junk: construc 
lof the tive conditions, for one typical example, or the law of 
e judg penalties, or the infant’s privilege, or the requirements 
it ce of consideration and of the statute of frauds." 
] ; 
poten aye at Law, and Law’s Work, and Law’s Personnel 
eft open Such work in formal logical analysis, while it is going 
tings on, requires temporary utter contentment with the 
premises on which it rests; else the logical develop 
e this 


ment will not be clean. It requires temporary utter in 
difference to the consequences derived from the prem 
ises, else the unpleasant or distasteful consequences con 
tained in the premises will not be deduced and ex 

the | | operation will instead be fudged 
But this does not mean that the men of formal logic are 


- a 
pressed >; re log i 


15. Mucl f the controversy turns on cross-purposing ol 
this sort X alleges that the psychology of judges needs study, 
and trie tudv along behavioristic lines Y reads that 
X is trying t stitute behavioristic psychology for rules and 
principles, to det freewill to judges, and to urge as right law 
whatever judges take it into their heads to Go I. e., mucl 
cross-purposing turns on reading an X’s insistence that some 
thing or other goes into or is part of Jurisprudence—is a 
spoke—as being an allegation that the something is the exclu 
sive all of Jurisprudence: wheel and hub. This is an inevitable 
accompaniment of exploratory writing. The explorer commonly 
ver-stresses, in language and in flavor, the value or significance: 

the particular thing he is after. Even if he does not, it is 
the novel which stands out to the reader, and by filling his 
attention and being the Whole for the moment, to him, it almost 
by necessity appears to reek with implicit denial of everything 
else 


16. The Nature of Judicial Proof (1931); The Trial of an 

ssue of Fact, 34 Col. L. Re 1224, 1462 (1934). 

17 \ first indication of the degree to which the postulate 
not hold up, in either established law or accepted doctrine 

Cook, Review of Williston on Contracts, 33 III 


; ] 

Rev. 497 (1939) And see the lovely illumination of the 
riminal law in Michael and Wechsler’s forthcoming book, by 
following the particular variant premises of our own criminal 
law thr h rigororsls ind displayine the hearings of the 

ri lusions on one another. Compare their Rationale 

‘ 


e La f Homicide, 37 Columbia L. Rey. 701, 1326 (1937) 





































































































f scope involves not elimination, | ( 
rules and principles of Law. In much $ fashic 
the emphasis placed on descriptive study 1s ve unde 
stood. To deal with conditions, you have know what 
they are. To see what they are, you e to do r 
best, while you are trying to observe ecord, t 
ke being tinted with what you eithe 
1¢ er viewing with alar r 
in od road into bal ser I e 
lf : would-be des studies ( 
ar s of the great ie 
t re misviewed, as s te 
( Jurispruden { erenc 
ty tter they shock hy the } 
t emblance of attem] c ; 
tl of Law, which is I 
( tw se, such ( 
t ttempting to1 r ) 
and m to what may be ev1 nd ( 
t among r officials 
Merit of the Newer Jurisprudence 
e ne | ence iS all 
! er og! It is plain « 
been said l ( nt met ave 9 
lifferent areas, along different lines, at e i 
line f mistake effort at st ( 
Whole of Jurisprudet be 1 ( 
sion a r gat el 
nite tn p al 
t of p atter 1, 
MORTIMER J. ADLE! the reviews ment alone is to < ( 
Professor, University of | g 10 ( biz 8 0 (1940 Of 
a — " . f re g ncentrates upx . 
eI gS 8 st cr ICS r 
at odds with such other men as ‘elix Cohen when these signe test v1 in t 
latter are insisting on the utter need for digging out the bt CV k spread of re t 
ethical premises underlying rules of tute or decision e - : con => ‘ 
for making those premises explicit, and for testing out tered sampling is cite ‘fr S 
whether they are good premises."” ere is another line Realism About R m, 44 t 
of work which fits 1 e finds mucl es the appendix t 
written by the nev S es ab e importan ro oe ppg eck Col ¢ { 
of the effects of mport seeing what Taped at om “wate ; 
actually happens in ¢ portance « 609 (1938) ; ¢ W s } P 
the actual behavior of judges or other officials, the in 4 38. Vi R 02; of Ka 
portance of what the laymen concerned are actuall t s Lee bus | s the Si L ( - 
doing, doing under the law, or with it n spite of it sees A Oe Rett} o T 
What this means, in the perspe t the tot e Law, 21 M L. Rev. 671 ‘ 
picture of law and law’s work extends beyor d either the ng _ R The os 7 Ore 
rules alone or the ideals alone, and indeed beyond th« ree , . _ Poli sige > 
immediate legal institutions such as courts; and that 1t Or the e: * mass 
pays, on any given matter, to go exploring. To a lawyer ted, s t ive t 
actively engaged on a case this st 1ewhat « Magog 
ous, as to that case. It has sounded ttle strange whet Si OE PI Eggs socollan tneng 
the context has been t Jur ence, because e Motor Victi I 
Jurisprudence has been conceived as Philosophv o ems, 4¢ 1 
Law, and Law has commonly been distinguish 1 fr 7 : Durfee and Da 7 
Fact. But Jurisprudence as a Philos of Law is to ke ors \f é Wy, P T . 
narrowly conceived to reach its full development; th wt Sale espite the ? | 
modern writers are conceiving it as a philosophy m s the I M ant, are eff 
only of Law, but also of Law’s F and of Law’s ; - — _ 
Operation, and of Legal Institt ( Law b- ag ee ux S well as t F 
Law’s Work.’® and Law’s Personnel. Such wid — eae ae 
—- — < i F - ten 1 ¢ iis | g 
18. Felix Cohen, Ethical Systems and wW Ideals (1933 e Economics gal Pr S ‘ t 
19 The evidence ot this perva lec + 1 € jews Tt P f | ¢ Q & Stor Ce ‘ 
last five to ten volumes of Chicago, Col Harvard. Yale Nid Offices, 25 ( ie 59 (19 ; 
and Contemporary P Imost bl egal Se f 3 26 A. B. A , 
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THOMAS REED POWELL 


Professor of Law, Harvard Universit, 


others in dealing with law’s jobs of here and now. And 
no particular writing comes into perspective until one 
notes which, and how many, of such spokes it is 
addressed to. Compatible with all such lines of work is 
the type of detailed and vigorous critique to which Ken 
nedy has been exposing some of the results.2° The fresh 
look at what actually goes on, the sustained insistence 
that all that is observed must be accounted for—explor 
ation, testing, correction: this is the line of advance. 
\nd obviously compatible is such work as has been 
going on in the companion statutory field (e.g. Radin, 
Landi 


1S}. 


Thurman Arnold Comes Into the Field 


The next writer who needs discussion as we recut 
to the particular problem of certainty, hit into the puz 
zle from a novel angle. Moore and Oliphant, in an 
effort to get a more reliable basis for work than the 
accepted rules, had made two divergent efforts. Moore 
had attempted study of the background of people’s prac 
tices as a guide to decision of cases; the essential result 
on our question of certainty is that the technique at 
tempted proves unworkable for the run of cases 
Oliphant had attempted to correlate facts, issue and 
results of cases, independently of the reasoning of the 
opinions ; the essential result from his work is that—as 
case-law history shows—this is frequently, but not 
always, an excellent road out of confusion, but that its 
effect is to give us new and clearer doctrine, to be dealt 








25. E. g. especially on Felix Cohen: Functional Nonsense 
and the Transcendental Approach, 5 Fordham L. Rev. 272 
Cohan’s letter, id. at 548: More Functional Nonsense, 6 Ford 
ham L. J. 75 (1937): on Arnold, Realism, What Next, 7 
Fordham L. J. 203 (1938): on Eno, 8 Ibid. 45 (1939); als 


Kennedy's rthcoming paper, Psychologism in the Law 
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volume. <A. P. Herbert’s Uncommon Law carries 
only because it is broken into pieces. Even Swift, after 
his sustained satirization of humanity in Lilliput, broke 
down as to the giants of Brobdingnag, because he could 
not simultaneously put over greatness of soul and 
Rodell’s Woe book attempts a 
similarly incompatible combination. His satire rests 


grossness of body. 
at once on uncertainty and chicanery. Now one can 
make a biting burlesque along either line ; but to develop 
“chicanery” with artistic clarity requires that the rules 
with which the chicanery is practiced be shown not as 
themselves uncertain, but as clear, in both purpose and 
phrase. And that cannot help but undermine all “show 
In result the book 
reader emotionally and esthetically confused ; 


ing up” of “inherent uncertainty.” 
leaves the 
and the Great Proposals at the end, instead of being at 
once funny and stimulating, become merely silly and 
boresome. Good satire, moreover, cannot afford to call 
the name; the line of the burlesqued nose and squint 
ing eye must show the rascal. Rodell’s purpose was 
thus defeated when he first introduced the word 
“racket” into a satire. whether of Law and Lawvers 
F any ther thing. Get out your Gulliver, and 
contrast Swift’s clean-lined job when Gulliver is de 

Houynhnms the work of our tribe i 
Merry England. It is a pity, too, because Rodell ha 
the rhetorical advantage none of the rest of us car 
claim, of being able to open a Hogarthian sketch witl 
is no meml 


uncement that /ic, at least, is 


Once More—Freedom to Be Just Vs. Freedom to 
Be Arbitrary 


In sum, not all of the newer Jurisprudence, viewed 
as square-feet of print, has wholly paid its way. But 


series of important areas, of import both theoretical 


and immediately practical, it has opened. The central 
problem is the working out of rational techniques fot 
marking ott e area where freedom to be just is neces 
sary, from that in which freedom to be arbitrary is t 
be excluded: and for working out more rational tec! 


lges and other officials, within 


niques for guidance of ju 


the former area. Call it sustained and realistic exami 
nation of the best practice and art of the best judges in 
eir judging Call it the effort to develop out of that 
best practice, and into communicable, serviceable form 
rules and principles for the right and rational and more 
unambiguous use and development in day to day d 
tailed work, of the rules and principles and concept 
; addition, a goodly number of oth 
as to making the practice and th 
art of the best lawyers more communicable, and as to 
Further labora 
tory and other work is under way, by many hands 


the law itself, and how it is working. 


most of them, have to be read as sug 


gestive rather than as conclusive, as has always beet 
] 


Jurisprudence. But a fresh, needed, vita 


current is flowing—flowing with more vigor, more vol 
ume, more effect as every year goes by The newer 
Writers who are “‘dis 
covering” that this newer Jurisprudence is coming to 


Jurisprudence is just beginning. 


have, I fear, never understood th« 
it started work. But that makes littl 
\nd sometimes its ma 


terial makes good reading, just as such. 


“shift its ground” 


ground on whicl 


difference. The work goes on. 
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h he client which in any way makes it necessary, under an) 
ed ti circumstances, for him to practice, or permit to be 
ration. it practised, a fraud upon the court. 
. “|. The commissioner did not find as a fact that the 
: respondent was ignorant of the law as his said state 
ha i ent tended to show. We are giving him, however, the 
ainaities Citi full benefit of the import of his statement and assume 
ott te such was the fact. Although such ignorance cannot 
PE on excuse | actions in respect to the divorce case, for 
; though he may not have appreciated the importance ot 
said statement in the libel he knew that it was false and 
Fraud Ut Cou is to Lawyers Suspension should have had it oche- yay out whether to his mind it 
was or was not material to the issue and fully informed 
yma the court of the facts, it does tend to mitigate the seri 
O ousness of his conduct in respect to the case. We have 
= Dee ilso noted in his favor his apology for his statement con 
caidas inl cerning Judge Adams and under the circumstances are 
a nclined to be lenient in our disposition of the instant 
' — ase and suspend rather than disbar.” Jn re Goodrich, 
¢ t has 11 A. (2d) 325 
TET pereii 
serihed Indiscriminate Use of Word “Court” May Be 
ornev as Prohibited in New York 
the trial The indiscriminate use of the term “Court” is 
not thought in New York to have become a menace to th 
24 sked his public; it has frequently been used on the radio and 
( e bee otherwise in a manner calculated to mislead. 
if \t the request of the Chairman of the Committee o1 
ar to State Legislation of the New York County Lawyers’ 
brought \ssociation, and with the consent of that Association 
e 4 ce _ was . bill has been introduced amending Section 3 of the 
Libe Judiciary Law so as to prohibit the use of the term 
1S “court” as a part of or in connection with or in re 
\W Court tor ferring to the name of any body, board, bureau, as 
es g stand that sociation, organization or corporation “in such manner 
l¢ Flint] was as to be calculated reasonably to lead to the belief” that 
t ¢ ( that he ha such body is invested with judicial power or is part 
ven 1 n the di of the judicial system of the state. The bill also amends 
( guilty t Section 9 of the General Corporation Law so as to 
cha fc e Court prohibit the use of the word “court” in a corporate 
charter. 
—— Volunteer Lawyer Service Deemed Success in 
: —_ New York 
The senior and junior panels of volunteer lawyers 
to handle indigent prisoner cases in the criminal courts 
tement was have functioned with notable success, according to the 
b attempt fo annual report of Harrison Tweed, president of the 
P pearee New York Legal Aid Society. 
, ‘ sete a ae Mr. Tweed noted a substantial increase in the num 
' ulte ber of clients who sought the society’s services in 1939, 
and w the total being 33,895, or more than 100 for each work 
time ing day and stated that there was an impressive and 
ssiot ( significant rise in the number of cases handled in the 
alse d riminal courts 
Referring to the volunteer panels, he recalled that 
¢ bund ilmost everyone predicted at first that the plan would 
ry a not last, but said “the system has been going on for two 
lent of Mrs, Years and ts still going strong. Che juniors, the report 
: e false state. States, were so interested in the experience they gained 
ve covenant i the criminal courts that they have been perfecting a 
s filing of kind of “alumni organization.” 
hearing was Mr. Tweed stated that failure of the legislature to 
sertion as to appropriate sufficient funds for the State Labor Depart 
vhicl at- ment to handle wage claims has resulted in burdening 
t t Samnenenees Oe the society with matters that should be taken care of 
aber " st by the State. ; ; 
; a [he society has successfully opposed legislation to 
“yer a “4 i > repeal the provision that not more than 10 percent of 
tat wage payment may be garnisheed by a creditor-as 
signee, according to the report. 
thir The society has operated for three vears without a 
es to h deficit, Tweed said, but he warned that “the margi 








A Department Devoted to Recent Books in Law and Neighboring 


of Interesting and Significant Contributions Appearing in the Current Legal Ps licals 


HE Life of Mr. Justice Swift, by E. S. Fa 1939 
London: Methuen. Pp. 28, 
Stage and Bar: Recollections George Pleydell 
Bancroft. 1939. London: Faber. Pp 343. 
These Meddlesome Attorneys, by Edward Bell. 1939 
London: Martin Serber. Pp. 330 
From the viewpoint of the genet reader each of 
these books is ephemeral 
The first is the biography of a judge who was not 


one of the judges of his day, a1 

is thus perpetuated because no hig! 

the biographers 

barrister who became a playwright ar 

for the Midland Circuit 

of a solicitor of the first rank 
The lay reader—to borrow a tert 


than the oft told tales of set 


great whose memory 
urt judge escapes 
The second is the recollections of a 
7 | | '” - 

id clerk of assize 
[he third is the reminiscences 
ill find in them 


something more sational 


English trials and that native British product, judicial 
wit. The two volumes of reminiscences will open for 
him windows through which he can see a certain seg- 


ment of English life with a clarity infrequently apparent 
elsewhere. 

of an English 
Bancroft, who 
From boyhood 


George Pleydell Bancroft was the sor 
actor and actress, Sir Squire and | ady 
before her marriage was Marie Wilton 


PROFESSIONAL ] 


(Continued from pa 7 
of escape has been very narrov He reported that law 
firms had contributed last year $62,449, lawyers $12 


387 and laymen $10,905 


A One-Man Legal Aid Clinic Now 


The Committee on Professional Ethics and Griev 
ances has disapproved free legal 1 enterprises un 
connected with or unsponsored by bar associations 


because an obvious part oft the propo! ent’s purpose, in 


each was, by publicizing free legal aid to poor 


case, 
pay fees. | 


7 
would 


people, to attract some who were able to 
meet the objection that such persons 
the proponent, it was stated that each ap 
applied for free services would be investigated and a 
proper fee charged if he was fou ible to pay. This 
proposed precaution was revealing 

Now it appears that an office is to be 
free legal advice to the poor in New Bi 
Jersey, by a practicing lawyer, who is 
corder in the nearby borough of Highland Park 


impose 01 





] 


also poli 


Most 


so-called free legal aid organi; ms require a nom 
inal fee for applicants, but announced that 1 
charge whatever is to be made in this “clinic.” The 
attorney will conduct and support the enterprise hin 
self and devote two evenings week from 8&8 to 10 


o'clock to the work 


“The reactic n to thic idea ha heen 


Concernit 


s plan, he has said 
favorable. At first 
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he knew intimately all the leading Eng 
actresses of his 4 
Starting with Sir Henry 


of whom he 


reneration. 


rving nd 
] VIlNY alld 


levotes a chapter 
and shows them to us photogray 
their most ful plays. Includ 
ertson, J. L. Julia Neilson, Mar 
\\ ) 1 Garrick thrill 


. ~} 
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Willard (whose David 
vere young), Charles Hawtry, (reme! 
of us in that delightful play, Lord and 
many others 

Iw Ve) and Playw ight 
Being himself a playwright (his 
C ase based upon a 


Mr. Bancroft writes also « 


SuCCeSS ) 


en. Some Gilbert and Sullivan far 
satisfaction: “The odd thing was, tl 
famous associat with Sullivan, he (( 
ear for music at all He could recog 
Anthem only by the rhythm of its 
These vignettes of actors, tress¢ 
bring to this book a wider circle ¢ 
f the other tw A command 
There is a perennial crop biog 
biographies of English justices a 
small group of lawyers objected | 
people would come to the clini 
consult a private attorney. But af 
that petitione: it the clini l 
their inability to pay regular lawyer 
tions were withdrawn. 
Expressing the belief that the 1 
ported, will benefit the profess 
justice, he said 
‘The courts are crowded wit! 
reach the dockets at all. M 
ents for the plaintiff by default. 7 
ney to empl 1 lawyer, somet 
understand th plaint nd he 
ense¢ Phe gistrate must hand 
n the facts at h d, and ofter 
the wages f the defendant in 
dvi e were Piven such a step Cc yuld 


sentiment has cryst 
the attorney an 


7 | 
ldles 


1@ exper!ment, 
record to the Mi 
f local attorneys 
It is regrettable tha 
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have the sponsorship of the 
ion from its beginning 
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S\ u unusual, 
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MR. JUSTICE AVORY 
Faber. 1939) 


(From Bancroft’s Stage and Bar. 
The potent factor in British justice is the 
ubiquitous influence of the judge. Rarely, indeed, even 
in jury trials, is there a result other than the one he 


most 


Each of these volumes tacitly testifies to the 
potency of Moreover, Mr. Bell points 
out that now “all cases except libel, fraud, or because 
of ‘very special circumstances’ must be tried by a judge 
alone it is in the discretion of the judge whether 
or not a jury shall be allowed to try an ordinary civil 
case,” (pp. 208 and 217). 

This and other features of the system as it actually 


desires. 
his influence. 


works leave upon an American lawyer the impression 
that notwithstanding the progress of democracy the 
administration of justice in England, as admirable as in 
many remains a class affair. 

This impression is deepened by the survival of the 
circuit system, to the description of which with its 
accompanying pageantry Mr. Bancroft, a Clerk of the 
\ssize, naturally devotes much space. To us it is an 
anachronism that a city like Manchester should be in 
the eyes of the law merely an “Assize town.” 


ways it 1S, 


Heavy Court Costs 


Another feature of the English system that seems to 
us shocking is the high scale of taxable costs. Not 
infrequently has bankruptcy resulted because of the 
costs taxed in a single case. Indeed, it is a common 
saying in England that only two classes can afford to 
millionaires and paupers. 
illustrations which could be 
They are not spelled out in any one of these 


litigate 
These are merely mul 


tiphied 





18) 


1 
volumes 


are told of the reactions individuals to thei1 


lan hbrovicn j , 
Limp? ri ” j 


Only Mr. Bell is in the least 
his last chapter—The Future oi 
gests: the decentralizatior f the systen 
from three to five members of the ‘ 
the abolishment of appeals to the H 
lessening of taxable costs; the broa 
diction of the county court 
and other changes 


sald sowritl +4 ] : +4 + © ryt 
1it vi lation accept 


by statute ; 


) 1 1 1 
Both those who w 


and those who would without he condemn, thi 
English system would well t books such as 
these. In them they can see the syst is it affects the 
individual human being They giv more objective 
picture than can be envisaged by personal observation 


or contacts with active s¢ tors and barristers. This 
because the happenings they relat 
apposite and yet 
to have divided. 


so near as to be 
f reticence 





} o 4 . an 
remote enoug I e vell 


W ALT! ARMSI 


RON( 


Memphis, Tennessee 


f ee ee ee 
In Defense of Democracy, by Frank Murphy. 
1 pamphlet of fifteen pages from the pen of Justice 


iS ¢ 
Murphy, of the Unit Stat Supreme Court, whicl 


was written while the it] vas ttorney Ge 
eral. In view of the criticisms, 11 tions and innuet 
does of which M M 1 still is. t 
some extent, the rather helple Ipless, since 
occupants of the supre it indulg 
polemics and meet irges—this 1 
markable pamp! ied by 
minded liberals and progressi ill schools t 


rful al 








is a powerfu é 
sincere respect for t $ nters and 
popular minorities. It is the t American trad 
tion—that « Jeffers Vils 
Dewey, Brande 

It should be Dp ‘ 
ind women who engag : t 
of the bill of rig é 5 of 
vanced social views, and s« toriety among the 
benighted reactionari ! ens an 
called heretics. 

It should be read and died i1 ls, colleg 
and civic organizatiot Democt nothing to fea 
from communist or s list propag i. Its real foes 
are the bigots and defenders of uw rivileges and 
serious economic ab . 
fiable and widespré 

Winter Park, I 

The Nation 1, by W 
liam H. Spencer. 1938 niversit Chicago Press 
65 pages.—Over a pe! l of ; the Gover 
ment has established 1 s for ling the claims 
of railroad employees that th id broken 
lective agreements t first tl reatiol f the 


chinery for this purpose was | t luntary acti 
by the carriers and me nd litt lone. But. 
1934, the Board was established Profess 
Spencer’s monograp! neerns it It consists 


four separate divisions deals wit 
specific group of em} visi 


posed of an ¢ 


because we 
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the pz gs of fact and TRADE REGULATION 
clusions, 7 ssion will aed 
a a 3 ere Antitrust Enf rcement Through Consent Decree s, by 
eo peng \laxwell Isenbergh and Seymour Rubin, in 53 Har 
“ ae ard L. Rev. 386 Jan., 1940). 
é erees witl ; ‘ 
nies ee with os The consent decree has its dangers but nevertheless it 
, : Fa is a valuable device that should be helpful in the present 
- resgeta revival of interest in the enforcement of the antitrust 
3 law. The prosecution of the three large automobile 
adie are: companies and others for their methods of financing 
a ie a “°° the purchases of automobiles receives particular atten 
- roitrary OF tion. The late Judge Geiger, who would have nothing 
‘p ; to do with a grand jury investigation while negotiations 
) for consent decrees were pending, was wrong. He a 
complished no more than to obtain some bad personal 
rrent ( F. Alberts advertising and a transfer by the government of the 
34 519 1940) litigation t another district. Then consent decrees 
is ae eatures: (1) 8ainst the Ford and Chrysler companies were entered 
ae stasti ead and prosecutions against these companies were dis 
; ase 1,9, missed. General Motors did not “consent” and it was 
ee ee got convicted. However the individual co-defendants wer¢ 
—_— oe: ees 4 acquitted. The most novel feature about these particu 
CUTTER | , al , auar~ee lar consent decrees is the provision by which other 
[he most ; 1) the ou finance companies may register with the district court 
preme ‘ ea ite be ause it Thus they agree to a specified standard of good conduct 
2) constitutional and in exchange obtain services equivalent to thos 
hal er property which the parent companies furnish to their affiliated 
ig! al 1S 1¢ t in har companies. This device may develop into “the com 
I Mi ¢ prehensiveness of an NRA code.” 
1 t ¢ ( i { tne 
Supreme ( ( il revie PRACTICE 
int aS } ie dear wie Sper Verdicts Under the Federal Rules, by Abnet 
policy ¢ veel ye ae Lipscomb, in 25 Washington U. L. Ou. 185 
Wd: t Ny Tue onfidence 104/ as 
f ' , is LSU } 
eposed é Independen oe ; : 
| una , nd fashion A brief general history of the form of the verdict 
et fort : ‘ownership gives special attention to reforms in Wisconsin, Texas, 
9 e useless and North Carolina. The effort has been to get away 
' aloo s the from general verdicts, which require too much for a 
ae a ; shions. The jury and give it an opportunity to conceal its prejudices 
or preg le is sux The new federal rules provide for two things: (1) 
<t sd | require a jury to return only a special verdict upon each 
issue of fact, with a general discretion vested in the 
trial court as he form in which this is done; or (2) 
the court may submit forms for a general verdict with 
T] l_Louis written inte gatories upon one or more issues of 
B 1940) fact the decision of which is necessary to a verdict.” 
It 1 a \pparently, there is no right in either party to demand 
a orwenien a special verdict; it seems to be a matter within the 
Ps Peg me thin the  ‘iscretion of the court. Trouble is anticipated over the 
"ae . ollow the Provision requiring “a written finding for each issue 
SET Pr see cs. So Of fact.” A special verdict on every issue of fact fre 
se ati e best court “uently makes the verdict unwieldy. State courts have 
SS Pe ~ struggled with this problem and have limited the re 
os quirements to “ultimate fact issues Attention must 
P +h, Ch, enificance of be given to the form of the questions in order to submit 
, - ; re setting the case fairl Probably the most expedient practice 
’ f iat bv the iS to submit brief questions calling for brief answers 
pe Nae s not ap Thus, the “modified special verdict” under Rule 49 (a) 
ae ; aiginien relieves the trial judge of the difficult and hazardous 
‘t is not too task of charging the jury on the law and relieves the 
ore on int jury of attempting to understand the law. It will con 
ates, to raise hne itsell to answering defhnite questions of tact. 
o é strikes — 
eré ommon law a ain 
. . ‘pea NEW BAR JOURNAL 
' 1 1867 olume one, number one (72 pages) of The Ala 
( that was ir ama Laz the official organ of the State Bar, ha 
lud within just appeared. It is a quarterly. The editor is Judg: 
Walter B. Jones, Montgomerv, Alabama 
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TRADE REGULATION 


Antitrust Enforcement Through Consent Decrees, by 
\laxwell Isenbergh and Seymour Rubin, in 53 Har- 


vard L. Rev. 386 (J in., 1940). 

The consent decree has its dangers but nevertheless it 
is a valuable device that should be helpful in the present 
revival of interest in the enforcement of the antitrust 
law. The prosecution of the three large automobile 
companies and others for their methods of financing 
the purchases of automobiles receives particular atten 
tion. The late Judge Geiger, who would have nothing 
to do with a grand jury investigation while negotiations 


4 


for consent decrees were pending, was wrong. He ac 
complished no more than to obtain some bad personal 
| a transfer by the government of the 
litigation to another district. Then consent decrees 
and Chrysler companies were entered 
and prosecutions against these companies were dis 
missed. General Motors did not “consent” and it was 
convicted. However the individual co-defendants wer« 
acquitted. The most novel feature about these particu 
lar consent decrees is the provision by which ot! 
hnance compamies may register with the district court 


1eT 


Thus they agree to a specified standard of good conduct 
and in exchange obtain services equivalent to thos« 


which the parent companies furnish to their affiliated 


companies. This device may develop into “the com 
prehensiveness of an NRA code.” 


PRACTICE 
Special Verdicts Under the Federal Rules, by Abn 


ton | L. Ou. 185 





A brief general history of the form of the verdict 
gives special attention to reforms in Wisconsin, Texas, 
and North Carolina. The effort has been to get away 
from general verdicts, which require too much for a 
jury and give it an opportunity to conceal its prejudices 
The new federal rules provide for two things: (1) 
require a jury to return only a special verdict upon each 
issue of fact, with a general discretion vested in the 
trial court as to the form in which this is done; or (2) 
the court may submit forms for a general verdict with 


written interrogatories “upon one or more issues Ol 


Ral 





fact the decision of which is necessary to a verdict.” 
\pparently, there is no right in either party to demand 
a special verdict; it seems to be a matter within the 
discretion of the court. Trouble is anticipated over the 


' 


provision requiring “‘a written finding for each issue 
of fact.” A special verdict on every issue of fact fre 


quently makes the verdict unwieldy. State courts have 
struggled with this problem and have limited the re 


quirements to “ultimate fact issues.” Attention must 
be given to the form of the questions in order to submit 
he case fairly. Probably the most expedient practice 
is to submit brief questions calling for brief answers 
Thus, the “modified special verdict” under Rule 49 (a) 
relieves the trial judge of the difficult and hazardous 
task of charging the jury on the law and relieves the 


jury of attempting to understand the law. It will con 
fine itself to answering definite questions of fact. 


NEW BAR JOURNAL 
e one, number one (72 pages) of The Ala 
Lawyer, the official organ of the State Bar, has 
just appeared. It is a quarterly. The editor is Judge 


Walter B. Jones, Montgomery, Alabama. 
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of refi exact any price policy of the jobbers, the stipulation of 
ntial between facts shows that appellant, through its patents, its cor 
tracts, and its licensing policy, has acquired the powet1 
7 to exclude at will from participation in the nationwid 
ofa market for lead-treated motor fuel all of the 12,000 
—— motor fuel jobbers of the country, by refusing to license 
€ im every any of t 1,000 unlicensed jobbers, or by cancelling 
the terms as it may at will, the licenses of any ol the 11,000 
bers may be licensed jobbers. This we assume, for present purpos« 
jobbers in it could lawfully do by virtue of the power conterr: 
¢ iv be at by its patent to exclude any or all others from selling 
( “ints ma\ the patented product. But it does not follow that it can 
Kichment © lawtully exercise that power in such manner as t 
; mm era control the patented commodity in the hands of t 
ii licensed jobbers who had purchased it, or their action 
with respect to it in ways not within the limits of tl 
stone sat patent monopoly, and conspicuously among such con 
trols which the Sherman law prohibits and the patent 
affecting law does not sanction is the regulation of prices and 
its an the suppression of competition among the purchasers ot 
een used by the patented articl That appellant, by the plan and 
the market cope of its licensing policy, has acquired vast pote 
the ir- tial power to accomplish that end cannot be doubted 
ed by the And we think the record supports the finding of tl 
ne ther trial court that appellant has exercised that power con 
tablished to tinuously for a considerable period as a means of con 
renerally trol over the price policies of the licensed jobbers.” 
‘tion upon One of the significant features of the license cor 
tracts witl tracts in question was the provision that the applica 
ts patent tion for license contracts might be rejected if upor 
train intet nvestigation of the “business ethics’’ of applicants, the 
of appellant made adverse reports. O1 
not i . 
f sucl Opa 
the protec \ppellant the phrase ‘business ethi 
' the u t te with ‘marketing polici« 
ifety to the ind | g the petroleum industry, whicl 
ly enjoined e tl rket policies and posted prices of the major 
cluding oil ¢ panies or the market leaders among. thet 
that refiners Among these is the Standard Oil Company of Ne 
1 bber Jerse which owns one-half of the capital stock of 
bbers to appellant. While not all applicants who have failed t 
tempting to maintalt prices and marketing policies have been re 
ding jobber jected, the record leaves no doubt that appellant h 
ber license made use of its dominant position in the trade to exe 
bers that cise control over prices and marketing policies of job 
bers in a sufficient number of cases and with sufficient 
rived continuity to make its attitude toward price cutting 
pervasive Ii! fluence in the jobbing trade. 
“In many instances, although not in all, an adverse 
report by the investigator as to the applicant’s busines 
t ics has been the sole ground for rejecting his appl 
licens cation, and appellant admits that the greater number 
the S al f applications for licenses which have been denied wet 
the trictions rejected because of such an adverse report... . 
necessary “These long-continued practices have had the effect 
fants patents upon the industry naturally to be expected. Large nu 
thet and are bers of refiners and the majority of jobbers belie 
ny case, 1t 1 that the jobbers must maintain the required busine 
t efiners’ and ethics in order to obtain licenses, and a number of 
adapted licensed jobbers believe that they are required by ap 
ict and for pellant’s licensing practices to maintain prices and abid 
I 1 pr duct b the n irketing practices of the mayor oil compant 
are essential \ppellant, in its printed instructions to field represet 
tented fuel tatives as to the manner of conducting investigatior 
tented Muid ae licensed jobbers, after pointing out that one of tl 
14 ) 
+. oes reasons for the investigation of the jobber before tl 
nterests Of ap issuance of the license is to insure that he ‘will not resort 
ase UM I t unetl 1 methods in competing with our ot! 
the decree abol licensed jobbers and refiners,’ and after describing tl 
went further methods of conducting the investigation, sums up th 
nt such restraint result as follows: ‘We have, through these suppl 
the jobbers with ental investigations, been able to correct the ethyl pix 
ture to considerable extent, and have succeeded i 
reements to eliminating from our jobber lists some of our former 
accounts who were not a credit to us as licensees of the 


Ethyl Gasoline Corporation ie 


prices or to After the foregoing review of the admitted facts wit! 























































































regard to the character of the license contracts and their 
effect upon the limitation of competition and the foster- 
ing of monopoly, the learned justice summarized the 
law as to the scope of the patent monopoly and cited ex- 
haustively prior decisions on that subject. With re- 
gard to the extent to which patentees might lawfully 
monopolize the manufacture, use, and sale of a patented 
invention the opinion seems to rest upon an unbroken 
current of prior authority rather than upon any new 
view of the law. The following quotations from which 
the citations have necessarily been omitted for lack of 
space, the conclusions of the court on this phase of the 
case can be seen: 


It is not denied, and could not well be, that if appel- 
lant’s comprehensive control of the market in the dis- 
tribution of the lead-treated gasoline, as disclosed by 
the record, had been acquired without aid of the pat- 
ents, but wholly by the contracts with refiners and job- 
bers, such control would involve a violation of the 
Sherman Act... . / And so we turn to the consideration 
of the patents and the patent law to ascertain whether 
the monopoly which they have given appellant affords 
a lawful basis for the control over the marketing of 
motor fuel which the record discloses. . . . In consid- 
ering that question we assume the validity of the pat- 
ents, which is not questioned here. 

The patent law confers on the patentee a limited 
monopoly, the right or power to exclude all others from 
manufacturing, using, or selling his invention. . . . He 
may grant licenses to make, use or vend, restricted in 
point of space or time, or with any other restriction 
upon the exercise of the granted. privilege, save only 
that by attaching a condition to his license he may not 
enlarge his monopoly and thus acquire some other 
which the statute and the patent together did not give. 

He may not, by virtue of his patent, condition his 
license so as to tie to the use of the patented device or 
process the use of other devices, processes or materials 
which lies outside of the monopoly of the patent licensed ; 
or condition the license so as to control conduct by the 
licensee not embraced in the patent monopoly, . . . or 
upon the maintenance of resale prices by the purchaser 
of the patented article... . 

Appellant, as patentee, possesses exclusive rights to 
make and sell the fluid and also the lead-treated motor 
fuel. By its sales to refiners it relinquishes its exclu- 
sive right to use the patented fluid and it relinquishes 
to the licensed jobbers its exclusive rights to sell the 
lead-treated fuel by permitting the licensed refiners to 
manufacture and sell the fuel to them. And by the au- 
thorized sales of the fuel by refiners .to jobbers the 
patent monopoly over it is exhausted, and after the 
sale neither appellant nor the refiners may longer rely 
on the patents to exercise any control over the price at 
which the fuel may be resold... . 

The picture here revealed is not that of a patentee 
exercising its right to refuse to sell or to permit his 
licensee to sell the patented products to price-cutters. 
...A very different scene is depicted by the record. It 
is one in which appellant has established the marketing 
of the patented fuel in vast amounts on a nationwide 
scale through the 11,000 jobbers and at the same time, 
by the leverage of its licensing contracts resting on the 
fulcrum of its patents, it has built up a combination 
capable of use, and actually used, as a means of con- 
trolling jobbers’ prices and suppressing competition 
among them. It seems plain that this attempted regu- 
lation of prices and market practices of the jobbers 
with respect to the fuel purchased, for which appellant 
could not lawfully contract, cannot be lawfully achieved 
by entering into contracts or combinations through the 
manipulation of which the same results are reached 
by the exercise of the power which they give to con- 
trol the action of the purchasers. Such contracts or 
combinations which are used to obstruct the free and 
natural flow in the channels of interstate commerce of 
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trade even in a patented article, after it is sold by the 
patentee or his licensee, are a violation of the Sherman 
Act. . . . Agreements for price maintenance of articles 
moving in interstate commerce are, without more, un- 
reasonable restraints within the meaning of the Sherman 
Act because they eliminate competition, . . . and agree- 
ments which create potential power for such price main- 
tenance exhibited by its actual exertion for that purpose 
are in themselves unlawful restraints within the meaning 
of the Sherman Act, which is not only a prohibition 
against the infliction of a particular type of public in- 
jury but “a limitation of rights which may be pushed to 
evil consequences and therefore restrained.” 

The extent to which appellant’s dominion over the 
jobbers’ business goes beyond its patent monopoly, is 
emphasized by the circumstances here present that the 
prices and market practices sought to be established 
are not those prescribed by appellant-patentee, but by 
the refiners. Appellant neither owns nor sells the pat- 
ented fuel nor derives any profit through royalties or 
otherwise from its sale. It has chosen to exploit its 
patents by manufacturing the fluid covered by them 
and by selling that fluid to refiners for use in the 
manufacture of motor fuel. Such benefits as result from 
control over the marketing of the treated fuel by the 
jobber accrues primarily to the refiners and indirectly 
to appellant, only in the enjoyment of its monopoly of 
the fluid secured under another patent. The licensing 
conditions are thus not used as a means of stimulating 
the commercial development and financial returns of 
the patented invention which is licensed, but for the 
commercial development of the business of the refiners 
and the exploitation of a second patent monopoly not 
embraced in the first. The patent monopoly of one in- 
vention may no more be enlarged for the exploitation 
of a monopoly of another, . . ., or for the exploitation or 
promotion of a business not embraced within the patent. 
Questions were raised by appellant as to the pro- 

priety of those provisions of its licenses which it de- 
clared to be motivated by a desire to protect the public 
health in the use of deleterious substances which neces- 
sarily enter into the composition of its patented fluid 
but it was declared that the public health could be ade- 
quately protected without resort to the jobber license 
device. 
In conclusion the court said: 
“Since the unlawful control over the jobbers was es- 
tablished and maintained by resort to the licensing 
device, the decree rightly suppressed it even though it 
had been or might continue to be used for some lawful 
purposes, The court was bound to frame its decree so 
as to suppress the unlawful practices and to take such 
reasonable measures as would preclude their revival. 
It could, in the exercise of its discretion, consider 
whether that could be accomplished effectively without 
dissestablishing the licensing system, and whether there 
were countervailing reasons for continuing it as a nec- 
essary or proper means for appellant to carry out other 
lawful purposes. Since the court rightly concluded that 
these reasons were without substantial weight, it prop- 
erly suppressed the means by which the unlawful re- 
straint was achieved. Affirmed.” 
Mr. Justice McReynotps and Mr. Justice RoBerts 
took no part in the consideration or decision of this 
case. : 

The case was argued by Mr. Dean G. Acheson tor 
appellants and by Assistant Attorney General Arnold 
for the appellee. 


Bankruptcy—Jurisdiction to Adjudicate Questions 
of Title 

Bankrupty courts have summary jurisdiction to deter- 

mine title to property in possession of the trustee as part of 

the bankrupt estate. Where fugitive oil under a railroad 

right of way is concerned the court may in its discretion, 
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pending the adjudication of title, order the oil captured, 
stored, or sold and the proceeds impounded for ultimate dis- 
position in accordance with the final adjudication of owner- 
ship. 

The ultimate right to sub-surface oil depends upon the 
law of the State in which the oil is found. When that ques- 
tion of law has not yet been conclusively decided it is appro- 
priate for the bankruptcy court to submit the question to 
the highest court of the state for adjudication. 


Thompson, Trustee, v. Magnolia Petroleum Com- 
pany; Thompson, Trustee, v. Ohio Oil Company. (84 
Adv. Op. 624, 60 Sup. Ct. Rep. 628, No. 481, decided 
March 25 1940. ) 

\ dispute arose between the trustee of a railroad in 
reorganization under Section 77 of the Bankruptcy act, 
and certain oil companies, as to the right of the trustee 
to drill for and capture fugitive oil under the railroad’s 
right of way which traversed the rich oil field discov- 
ered in Illinois in 1938. The right of the trustee was 
based upon long continued and undisputed ownership 
and possession of the right of way. The oil companies 
claimed the oil by contracts from the owners of the 
fee of the land over which the right of way ran. 

The questions which arose were (1) whether the 
bankruptcy court had summary jurisdiction to adjudi- 
cate ownership of the right of way lands, (2) whether 
that court had abused its discretion in ordering the 
fugitive oil captured and its proceeds impounded pend- 
ing the adjudication of the ownership, and (3) the 
ultimate ownership of the oil. 

The bankruptcy court had found that the trustee was 
in actual possession of the property and claimed own- 
ership or fee simple title thereto; and that immediate 
action was necessary to conserve the oil supply under- 
lying the property. The trustee was directed to provide 
wells, production and sale of oil and impound the pro- 
ceeds pending adjudication of ownership. 

The Court of Appeals, Eighth Circuit, reversed with 
instructions to dismiss the trustee’s petition, concluding 
that the railroad right of way was a mere easement and 
that the trustee’s claim to fee simple ownership was 
erroneous. The Court of Appeals for the Seventh Cir- 
cuit in which Illinois is located, held in a similar case 
that the title of the oil passed to the railroad company. 
Because of this conflict certiorari was granted. 

As to the question of jurisdiction Mr. Justice BLAcK 
delivering the opinion of the court said: 


“Bankruptcy courts have summary jurisdiction to 
adjudicate controversies relating to property over which 
they have actual or constructive possession. And the 
test of this jurisdiction is not title in but possession by 
the bankrupt at the time of the filing of the petition in 
bankruptcy. Here, the trustee succeeded to the physi- 
cal possession custody and control of the right of way 
lands which the railroad had enjoyed at the time of 
bankruptcy. In fact, however, no one had, when the 
petition was filed, physical possession of the fugitive 
oil apart from the lands under which it lay. The Su- 
preme Court of Illinois has said, ‘The grant of oil and 
gas is a grant of such oil and gas as the grantee may 
ind, and he is not vested with any estate in the oil or 
gas until it is actually found.’ And this entire con- 
troversy can only be resolved by solution of the pri- 
mary question of fee simple ownership. The parties 
agree that if ownership of the right of way lands is in 
the trustee he has the right to capture the underlying 
oil, and if not, that the trustee has no such right. Thus, 
the right to the disputed oil necessarily hinges upon 
where the ownership of the fee to these lands lies. And 
Possession of those lands under claim of fee simple own- 
ership by the railroad and later by the trustee was an 
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adequate basis for the District Court’s summary juris- 

diction.” 

It was further held that it was not an abuse of dis- 
cretion for the bankruptcy court to authorize the 
trustee, in an effort to protect all interests, to preserve 
the oil from waste and depletion through its extraction 
and sale and to impound the net proceeds until the final 
determination of the controversy. 

As to the method of the determination of the law 
of the state in which the sub-surface oil was located, 
as to the ownership thereof, it was held that the ques- 
tion of law should be submitted for determination by 
the courts of Illinois rather than to undertake the solu- 
tion of those doubtful and heretofore undetermined 
questions in the bankruptcy court. On this point it 
was said: 

“Decision with which the Federal court of bank- 
ruptcy is here faced calls for interpretation of instru- 
ments of conveyance in accordance with Illinois law. 
Neither statutes nor decisions of Illinois have been 
pointed to which are clearly applicable. And the diffi- 
culties of determining just what should be the decision 
under the law of that State are persuasively indicated 
by the different results reached by the two Circuit 
Courts of Appeal that have attempted the determina- 
tion. Unless the matter is referred to the State 
courts, upon subsequent decision by the Supreme Court 
of Illinois it may appear that rights in local property 
of parties to this proceeding have—by the accident of 
Federal jurisdiction—been determined contrary to the 
law of the State which in such matters is supreme.” 
The judgment of the Circuit Court of Appeals was 

reversed and that of the District Court affirmed except 
that the District Court was directed to modify its order 
so as to provide for appropriate submission of the ques- 
tion of fee simple ownership of the right of way to the 
Illinois State Courts. 

Mr. Justice McReynotps took no part in the de- 
cision. The case was argued by Mr. Thomas T. Railey 
for the petitioner, and by Mr. Craig Van Meter, and 
Mr. Thomas H. Cobles for the respondents. 


Special Assessment—Drainage—Res Judicata 

The judgment of a state court that a property owner has 
paid his full share of the benefits assessed upon his land 
derived from a drainage system, is res judicata in 
subsequent proceedings brought in the Federal court by 
the holders of certificates payable out of the assessments. 
Judgments against the drainage district and in favor of 
the certificate holders on unpaid certificates and decree to 
levy and collect assessments on all the land in the district, 
do not impair the effect of prior judgments relieving in- 
dividual land owners from liability, as defenses of individual 
property owners are not thereby foreclosed. 


Kersh Lake Drainage District v. Johnson (84 Adv. 
Op. 634, 60 Sup. Ct. Rep. 640, No. 595, decided March 
25, 1940.) 


The plaintiff corporation was organized under the 
drainage law of Arkansas. It levied an assessment to 
ascertain and apportion the benefits accruing to the 
lands in the district from the construction of the drain- 
age system and issued interest-bearing certificates of 
indebtedness to pay for the cost of construction. 

Respondent Johnson brought suit against the District 
in a state court to establish that he had fully paid his 
share of the assessment apportioned to his land. The 
state court decreed that the lien of the District for such 
taxes had been “fully satisfied and released” and en- 
joined further extension of drainage taxes against 
appellee’s land. 

Thereafter certificate holders obtained a judgment 
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against the district in the Federal Court for the East- 
ern District of Arkansas, for amounts due them on 
unpaid certificates. The Circuit Court of Appeals 
affirmed those judgments. The certificate holders 
then instituted proceedings in the same Federal court 
to compel the county clerks to extend drainage benefit 
taxes for the districts, and to collect the same by ap- 
propriate proceedings. 

The District set up among other defenses that a 
large number of tracts of land in the district had fully 
paid the entire value of assessed benefits and had ob- 
tained decrees enjoining the commissioners from levy- 
ing further taxes on lands where the assessed benefits 
had been fully paid. 

The Federal court decreed that taxes of 644% of 
the benefits assessed against each tract of land be as- 
sessed against all property owners in the drainage 
district and that steps be taken for the collection and 
enforcement of the decree. The decree also was af- 
firmed by the Circuit Court of Appeals. 

Drainage taxes were accordingly extended on the 
tax books but the respondent Johnson and others in 
whose favor the chancery court had decreed satisfac- 
tion of the lien of the original assessment, refused to 
pay. Suit was filed in the state court by the District. 
Johnson and other defendants, relying on the decree of 
the State court that they had paid their shares of the 
cost of the improvement, filed in the State court pleas 
of res judicata. 

The District then alleged that the state decrees were 
void because the certificate holders had not been made 
parties and that the certificate holders’ judgment 
against the District and the decree of the Federal 
Court were res judicata of all questions raised by the 
landowners. The trial court decided against the land- 
owners but the Supreme Court of Arkansas reversed 
and held that the State Court decrees were conclusive 
adjudications that the particular lands therein involved 
were free from further benefit taxes, thus sustaining 
the landowners’ plea of res judicata. The District 
petitioned for certiorari from the judgment of the Su- 
preme Court of Arkansas and the writ was allowed. 

As to the status and effect of the unappealed decrees 
of the State Chancery Court, Mr. Justice BLack de- 
livering the opinion of the court, said: 
















































































“As stated by the Supreme Court of Arkansas, the 
general jurisdiction of the Lincoln Chancery Court, un- 
der the State law, to render the 1931 and 1932 decrees 
is ‘acknowledged,’ and this determination by the State’s 
highest court.is binding upon us. However, petition- 
ers’ argument is that these decrees were void because 
certificate holders were not made parties in and had no 
notice of the Chancery proceedings. Therefore, they 
contend that in giving effect to the State court decrees 
and treating them as res judicata in the present pro- 
ceeding the court below deprived certificate holders of 
their property without due process of law in violation of 
the Fourteenth Amendment. Petitioners also add the 
contention that the 1932 State court decree was ‘collu- 
sive as a matter of law.’ 

“Although the Drainage District was not in terms 
legislatively declared to be a corporation, its powers 
and limitations were similar to those of corporations 
and its Commissioners were comparable to corporate 
directars. Among the duties of the Commissioners— 
as provided by the very statute upon which the certifi- 
cates involved here rest—were those of protecting and 
enforcing creditors’ rights on obligations issued by the 
District. And the Commissioners in 1931 and 1932 liti- 
gated with the landowners the disputed question of 
proportionate amounts of taxes due the District by 









virtue of drainage benefits received by the particular 

tracts here in question. 

“When these certificates were issued, purchasers were 
charged with notice of and bound by Arkansas stat- 
utes in existence when, and pursuant to which, the 
debt was contracted and which provided for determina- 
tion of the proportionate liabilities of lands in the Dis- 
trict by Chancery proceedings between the Commis- 
sioners and landowners with no requirement of notice 
to creditors of the District... . 

“These certificate holders were not entitled to be 
made parties in the Lincoln Chancery proceedings just 
as in practice creditors of a corporation are not, unless 
otherwise provided by statute, made parties in a suit be- 
tween a stockholder and the corporation to determine 
liability on a stock subscription, between the corpora- 
tion and a third person to recover corporate assets, or 
in a suit brought against the corporation by creditors, 
stockholders or officers. It has been held that bond- 
holders are not necessary parties to and are bound by 
the decree—even if adverse to their interests—in liti- 
gation wherein an indenture trustee under a bond issue 
is a party and exercises in good faith and without 
neglect his contractual authority to represent and assert 
the lien securing the issue. And so are these petitioners 
bound by the decrees in the Chancery suit in which the 
Commissioners as parties appropriately asserted the 
lien for benefit of certificate holders—unless there was 
fraud or collusion.” 

As to the judgments of the Federal District Court 
the opinion held that the refusal of the State courts 
to accept the District court judgment as determinative 
of the landowners’ liabilities did not construe a denial 
of full faith and credit to those judgments. 

On this point Mr. Justice BLACK says: 

“In order that the District might be afforded a basis 
for suits in the State courts to recover taxes with 
which to pay the judgment against it, the District 
Court ordered a mandatory injunction requiring Count) 
officials to extend on their books drainage taxes against 
all the lands in the District as a whole, including those 
here involved. This preliminary to State court suits 
in which the actual respective liabilities of the individ- 
ual landowners could be determined was _ performed, 
and thereby this provision of the injunction was car- 
ried out. The Commissioners were also enjoined to file 
and prosecute suits in the State courts to collect all such 
taxes that were delinquent. This was done. Irrespec- 
tive of whether the District was empowered to repre- 
sent the landowners when the extension of taxes as a 
whole was ordered, by its mandatory injunction the 
District Court did not attempt to foreclose the State 
court from hearing all matters of personal defense 
which individual landowners might plead in the suits 
for collection. Instead, the District Court appropri- 
ately left for the State court’s determination any such 
personal defenses available under Arkansas law. And 
here the Supreme Court of Arkansas has sustained as 
personal defenses the decrees of payment and discharge 
obtained by individual landowners in Arkansas Courts 
of competent jurisdiction. ; 

The substantial effect of the District Court’s judg- 
ments was no more than a determination that a total 
balance was still due the complaining certificate holders 
by the District; that drainage taxes sufficient to dis- 
charge this balance should be extended on the proper 
County tax books in accordance with Arkansas law; and 
that suits against individual landowners be filed tor 
judicial ascertainment of their proportionate shares 0! 
the total. Neither the adjudication of the total liability 
nor the order for extension of drainage taxes on the 
local tax books was an adjudication of the varying pro- 
portionate liabilities of the respective landowners. Deter- 
mination of these liabilities was properly left for the 
State court. A decreed total liability for the District 
was still consistent with the principle that ‘when the 
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proportion [taxable against a particular tract] is ascer- 

tained and paid, it is no longer or further liable. It is 

discharged. The residue of the tax is to be obtained 
from other sources.’ ” 

Comment was made on the point raised by the dis- 
trict that the landowners were never served with pro- 
cess or heard in the certificate holders’ suits and that 
no relief against them as individuals was either sought 
or adjudged but it was noted that the landowners have 
not asserted and the Supreme Court of Arkansas has 
not upheld any attack upon that judgment, which might 
be valid although uncollectible against the District or 
any individual landowner. 

The judgment of the Supreme Court of Arkansas 
was affirmed. 

Mr. Justice McReyNo.tps took no part in the de- 
cision. 

The case was argued by Mr. George B. Rose for the 
petitioners, and by Mr. Walter G. Riddick for the re- 
spondent. 


Federal Income Tax — Taxable Gain Defined — 
Value of Improvements on Forfeited Leasehold as 
Income 








Helvering v. Bruun. ——Adv. Op. ’ Sup. 
Ct. Rep——. [ No. 479, decided March 25, 1940. ] 

Certiorari was granted here to determine whether 
the enhanced value of property due to the erection by a 
tenant of a new building upon leased land is a taxable 
gain of the lessor realized by him upon the forfeiture of 
the leasehold. 

The facts are stated by Mr. Justice Roserts in the 
Court’s opinion, as follows: 


“On July 1, 1915, the respondent, as owner, leased a 
lot of land and the building thereon for a term of 
ninety-nine years. 

“The lease provided that the lessee might, at any time, 
upon giving bond to secure rentals accruing in the two 
ensuing years, remove or tear down any building on the 
land, provided that no building should be removed or 
torn down after the lease became forfeited, or during 
the last three and one-half years of the term. The lessee 
was to surrender the land, upon termination of the lease, 
with all buildings and improvements thereon. 

“In 1929 the tenant demolished and removed the exist- 
ing building and constructed a new one which had a 
useful life of not more than fifty years. July 1, 1933, 
the lease was cancelled for default in payment of rent 
and taxes and the respondent regained possession of the 
land and building. 

“The parties stipulated ‘that as at said date, July 1, 
1933, the building which had been erected upon said 
premises by the lessee had a fair market value of $64,- 
245.68 and that the unamortized cost of the old building, 
which was removed from the premises in 1929 to make 
way for the new building, was $12,811.43, thus leaving 
a fair market value as at July 1, 1933, of $51,434.25. 
lor the aforesaid new building erected upon the premises 
by the lessee.’ 

“On the basis of these facts, the petitioner determined 
that in 1933 the respondent realized a net gain of $51,- 
434.25. The Board overruled his determination and the 
Cireuit Court of Appeals affirmed the Board’s decision.” 
The opinion then examines the contention of the tax- 

payer that the gain is not taxable since the enhanced 
value of the recaptured asset is not gain derived from 
capital or realized within the meaning of the 16th 
amendment and may not, therefore, be taxed without 
‘pportionment amongst the states, since it is not sepa- 
‘ate Irom the capital or separately disposable. As to 


¢ 


this, the opinion points out that while economic gain 


is not always taxable as income, yet the realization of 
gain need not be in cash derived from the sale of the 
asset ; but may occur asa result of exchange of property, 
relief from a liability or other profit realized from the 
completion of a transaction. Applying this test here, 
the opinon concludes that the receipt of the land in its 
enhanced condition upon forfeiture of the lease was an 
ascertainable increase in value amounting to taxable 
gain. 

The Curer Justice concurred in the result in view 
of the terms of the stipulation. 

Mr. Justice McReyNo ps did not participate. 

The case was argued on February 28, 1940, by Mr. 
Arnold H. Raum for the petitioner and by Mr. John 
H. McEvers for respondent. 


Federal Income Tax—Deduction of Loss on 
Contract of Guaranty 
Helvering v. Price. — Adv. Op. —, — Sup. Ct. Rep. 
—. [No. 559, decided March 25, 1940.] 


Certiorari presenting the question whether a tax- 
payer who makes his return and keeps his accounts 
upon a cash basis, may, under § 23(e) of the Revenue 
Act of 1932, relating to deduction of losses sustained 
during the taxable year, deduct from his net income 
certain amounts for which he has in that year given 
his own note in payment of his liability under a con- 
tract of guaranty. 

The opinion by Mr. Curer Justice HuGHes sum- 
marizes the facts as follows: 


“In 1929 the Atlantic Bank and Trust Company of 
Greensboro, North Carolina was merged with the North 
Carolina Bank and Trust Company. The latter accepted 
conditionally certain assets of the Atlantic Bank called 
“A” assets, and certain other assets, called “B” assets, 
were pledged to that Bank with authority to charge 
against them any losses which might be established in 
realizing upon the “A” assets. Respondent and three 
other stockholders of the Atlantic Bank executed an 
agreement of guaranty, to the effect that if the North 
Carolina Bank failed to realize a certain sum from the 
“A” assets within two years they would make up the 
deficiency in an amount not exceeding $500,000. The 
agreement provided that any sum realized from the “B” 
assets were to be applied first to any losses occurring 
in the “A” assets and then to the reimbursement of the 
four guarantors. The period for realizing upon the “A” 
assets was extended until September, 1932. 

“In June, 1931, the North Carolina Bank advised the 
guarantors that the “B” assets were not in such shape 
that the Bank could use them to the extent necessary 
for banking purposes and requested the guarantors to 
put their guaranty into a bankable form so that it could 
be used by the Bank to obtain credit. Respondent ac- 
cordingly gave to the Bank his note for $125,000 and 
endorsed the note of . . ., another guarantor, for a like 
amount and assigned certain securities to the Bank as 
collateral for the payment of his guaranty. The Bank 
agreed that respondent’s ultimate liability should not 
exceed $250,000. At the end of 1931, the guaranty agree- 
ment was still in effect. The “B” assets were still in 
the process of collection. No demand had been made 
upon respondent. While it was known that there would 
be some loss to the guarantors, it was not definitely 
known in 1931 what the loss would be, and the guaran- 
tors had reason to believe that there would be a sub- 
stantial reimbursement from the “B” assets of any 
losses. 

“In the early part of 1932, ... the Bank concluded 
that it would have to collect upon the guaranty and 
called upon respondent to make a final settlement of his 
obligations. Accordingly in March, 1932, respondent 
made his note to the Bank for $250,000 and received 
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back the two notes. The Board of Tax Appeals found 
that both respondent and the Bank considered this to be 
a final payment of the two notes which had been given 
under the guaranty. The Bank retained the same col- 
lateral for the $250,000 note that it had previously held, 
and in December, 1932, respondent substituted therefor 
certain securities of his own.” 

The taxpayer had urged that since the transaction 
in 1932 was considered by the parties to be a payment 
of his liability under the guaranty, and since this pay- 
ment was a fact found by the Board of Tax Appeals, 
it is not open to review. This argument the opinion 
rejects with the observation that the findings of the 
board disclose the entire transaction, and its legal effect 
was reviewable. 

The opinion then examines the case of Eckert v. 
Burnet (283 U. S. 140) and concludes that it is con- 
trolling; that as the return was on a cash basis, there 
could be no deduction in this year unless the substitu- 
tion of the note constituted a payment in cash or its 
equivalent, and, since under the doctrine of the Eckert 
case the taxpayer’s own note was not the equivalent 
of cash, nor was there any cash payment, the deduction 
was not allowable in the taxable year in question. 

The opinion also states that the giving of collateral 
did not transform the promise of the note into the pay- 
ment required to constitute a deductible loss in that 
year. 

Mr. Justice McReyNo.ps took no part in the de- 
cision of the case. 

The case was argued on March 5th and 6th, 1940, 
by Mr. George D. Brabson for respondent and by Mr. 
Richard H. Demuth for petitioner. 


Copyrights—Apportionment of Profits Resulting 
from Infringements 

In cases in which a copyright is infringed the holder 
of the copyright is not entitled to all profits derived by the 
infringer, but only to such portion thereof as are attribu- 
table to the infringement as distinguished from profits at- 
tributable to elements added by the infringer, if the evidence 
is sufficient to provide a fair basis of division of the profits. 

The testimony of expert witnesses is admissible in proof 
of the damages in cases of that character. 

Sheldon v. Metro-Goldwyn Pictures Corp., 84 Adv. 
Op. 576; 60 Sup. Ct. Rep. 681 (No. 482, decided 
March 25, 1940). 

This case involves questions of account under the 
Copyright Law dealing with the award of profits for 
infringement of a copyright. In the language of the 
CuerF Justice, who delivered the opinion of the Court, 
the issues are defined as follows: 

“The questions presented are whether, in computing an 
award of profits against an infringer of a copyright, there 
may be an apportionment so as to give to the owner of 
the copyright only that part of the profits found to be 
attributable to the use of the copyrighted material as dis- 
tinguished from what the infringer himself has supplied, 
and, if so, whether the evidence affords a proper basis 
for the apportionment decreed in this case.” 

The respondents were found to have infringed peti- 
tioners’ copyright covering a play entitled “Dishonored 
Lady” in a motion picture which respondents produced 
under the name of “Letty Lynton.” The District Court 
awarded the petitioners all the net profits which re- 
spondents had received amounting to $587,604.37. The 
Circuit Court of Appeals reversed, holding there should 
be an apportionment of the profits and fixing the peti- 
tioners’ share of the profits at one-fifth. On certiorari 
the latter ruling was affirmed by the Supreme Court. 
The opinion points out that the District Court 
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thought it punitive and unjust to award all of the net 
profits to the petitioners since the respondents had 
contributed other recognized and distinct elements 
toward the ultimate earning of the net profits and ex- 
pressed the view that an allowance in excess of 25% 
of the profits would be to allow to the petitioners profits 
in no way attributable to the use of their play in the 
making of the picture. However, it felt itself bound 
by a ruling by the Circuit Court of Appeals in Dam v, 
Kirk La Shelle Co., 175 Fed. 902, and allowed all the 
profits as damages. The Circuit Court of Appeals 
reduced the petitioners’ share to one-fifth of the net 
profits in the view that that would favor the plaintiffs 
in every reasonable chance of error in computing the 
damages. 

In reviewing the judgment, the Supreme Court re- 
jects the petitioners’ basic argument to the effect that 
there can be no apportionment of profits in a suit for 
the infringement of a copyright, since that is forbidden 
both by statute and by decisions of the Supreme Court. 
In rejecting this contention Mr. Cuier Justice 
HUGHES says: 

“ .. We find this basic argument to be untenable. 

“The Copyright Act in Section 25 (b) provides that 
an infringer shall be liable— 

‘(b) To pay to the copyright proprietor such damages 
as the copyright proprietor may have suffered due to the 
infringement, as well as all the profits which the in- 
fringer shall have made from such infringement, . . . or 
in lieu of actual damages and profits, such damages as 
to the court shall appear to be just, .. .’.” 

“We agree with petitioners that the ‘in lieu’ clause is 
not applicable here, as the profits have been proved and 
and the only question is as to their apportionment. 

“Petitioners stress the provision for recovery of ‘all’ 
the profits, but this is plainly qualified by the words 
‘which the infringer shall have made from such infringe- 
ment’... This provision in purpose is cognate to that 
for the recovery of ‘such damages as the copyright pro- 
prietor may have suffered due to the infringement.’ The 
purpose is thus to provide just compensation for the 
wrong, not to impose a penalty by giving to the copy- 
right proprietor profits which are not attributable to the 
infringement.” 


The Court observes that in the passage of the Copy- 
right Act Congress apparently intended to assimilate 
the remedy as to the recovery of profits to that already 
recognized in patent cases both by statute and in court 
decisions. After a reference to the decisions of the 
Supreme Court in Callaghan v. Myers, 128 U. S. 617, 
and Belford v. Scribner, 144 U. S. 488, wherein it 
had been found impossible to separate the profits due 
to elements added by the infringer from those attrib- 
utable to the infringement of the patent, the opinion 
states the following conclusions as to the rule deduced 
from the statute and the relevant judicial decisions: 


“We agree with the court below that these cases do 
not decide that no apportionment of profits can be had 
where it is clear that all the profits are not due to the 
use of the copyrighted material, and the evidence is suf- 
ficient to provide a fair basis of division so as to give 
to the copyright proprietor all the profits that can be 
deemed to have resulted from the use of what belonged 
to him. Both the Copyright Act and our decisions leave 
the matter to the appropriate exercise of the equity juris 
diction upon an accounting to determine the profits ‘which 
the infringer shall have made from such infringement. 


The opinion then cites various decisions in patent 
cases as analogies in support of the view that an appor 
tionment of the profits should be made where the ev'- 


dence enables that to be done. ; 
In conclusion, the admission of testimony by exper 
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witnesses as to the amount of damages is approved. 
Mr. Justice McReyNo ps took no part in this case. 
The case was argued by Mr. Arthur F. Driscoll for 
the petitioners, and by Mr. John W. Davis for the 
respondents. 


Procedure-—Practice on Appeal Involving State and 
Federal Constitutional Questions 


Where a state statute is adjudged invalid by the court of 
last resort of the state and it is uncertain whether the in- 
validity is predicated on the state or federal constitution, the 
proper practice is to remand the cause to the state court 
for the elimination of uncertainties as to the basis for the 
decision, in order that the state and federal courts may keep 
within the limits of their respective jurisdictions. 


Vinnesota v. National Tea Co., 84 Adv. Op. 571; 
60 Sup. Ct. 676 (No. 500, decided March 25, 1940). 


In this case the Court had under review a decision 
of the Supreme Court of Minnesota adjudging invalid 
the 1933 Minnesota Chain Store Tax, which includes a 
provision taxing gross sales. The gross sales tax under 
the law is graduated so as to impose a tax of 1/20% 
on the proportion of gross sales not in excess of $100,- 
000.00, with increasing rates on larger sales until 1% 
is exacted on gross sales in excess of $1,000,000.00. 

In adjudging the tax unconstitutional the Supreme 
Court of Minnesota alluded to both the equal protec- 
tion clause of the Fourteenth Amendment to the Fed- 
eral Constitution and Art. 9, §1, of the Minnesota 
Constitution which provides: “Taxes shall be uniform 
upon the same class of subjects. . . .” 

On certiorari, the judgment was reversed by the 
Supreme Court by a divided bench, Mr. JUSTICE 
DoucLas delivering the prevailing opinion. The reason 
for the reversal is that it is uncertain as to the precise 
ground on which the State Court rested its decision, 
whether on the quoted provision of the State Constitu- 
tion or the equal protection clause of the Fourteenth 
Amendment to the Federal Constitution. 

In view of this uncertainty the Supreme Court took 
the position that the proper procedure for disposition 
of the case would be to remand it to the State Court 
for further proceedings to enable that Court to separate 
the state and federal questions involved and the decision 
thereof. The importance of following such procedure 
in order to preserve the respective jurisdictions of the 
State and Federal Supreme Courts is emphasized by 
Mr. Justice Douctas in the following portion of the 
opinion : 

“It is important that this Court not indulge in need- 
less dissertations on constitutional law. It is funda- 
mental that state courts be left free and unfettered by us 
in interpreting their state constitutions. But it is equally 
Important that ambiguous or obscure adjudications by 
state courts do not stand as barriers to a determination 
hy this Court of the validity under the federal constitu- 
tion of state action. Intelligent exercise of our appellate 
powers compels us to ask for the elimination of the ob- 
scurities and ambiguities from the opinions in such cases. 
Only then can we ascertain whether or not our jurisdic- 
tion to review should be invoked. Only by that procedure 
can the responsibility for striking down or upholding 
state legislation be fairly placed. For no other course 
assures that important federal issues, such as have been 
argued here, will reach this Court for adjudication; that 
State courts will not be the final arbiters of important 
issues under the federal constitution: and that we will 
hot encroach on the constitutional jurisdiction of the 
States. This is not a mere technical rule nor a rule for 
our convenience. It touches the division of authority 
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between state courts and this Court and is of equal im- 
portance to each. Only by such explicitness can the 
highest courts of the states and this Court keep within 
the bounds of their respective jurisdictions.” 


Mr. Curer Justice HuGues delivered a dissenting 
opinion in which Mr. Justice STONE and Mr. Jusrice 
Roserts concurred. In this opinion the CHleF Jus- 
TICE expresses the view that the record leaves no 
uncertainty as to what actually had been determined 
by the State Court, and that that Court had held that 
the challenged tax was levied in violation of the uni- 
formity clause of the Minnesota Constitution. Empha- 
sizing that similarity or identity of the State and Fed- 
eral constitutional provisions does not justify disturb- 
ing a judgment of the State Court adequately rested 
upon a provision of the State Constitution, Mr. CHrer 
Justice HUGHEs says: 

“The fact that provisions of the state and federal con- 
stitutions may be similar or even identical does not justify 
us in disturbing a judgment of a state court which 
adequately rests upon its application of the provision of 
its own constitution. That the state court may be influ- 
enced by the reasoning of our opinions makes no differ- 
ence. The state court may be persuaded by majority 
opinions in this Court or it may prefer the reasoning of 
dissenting judges, but the judgment of the state court 
upon the application of its own constitution remains a 
judgment which we are without jurisdiction to review. 
Whether in this case we thought that the state tax was 
repugnant to the federal constitution or consistent with 
it, the judgment of the state court that the tax violated 
the state constitution would still stand.” 


Mr. Justice McREyYNOoLps took no part in the 
case. 

The case was argued by Mr. Matthias N. Orfield 
and Mr. George W. Markham for the petitioner, and 
by Mr. Michael J. Doherty for the respondents. 


National Banks—Power to Pledge Assets to Secure 
Deposits of Government Agencies 


National banks are empowered to pledge their assets to 
secure the deposits of funds of agencies of the United 
States, such as the Inland Waterways Corporation, the 
United States Shipping Board Merchant Fleet Corporation, 
and the Secretary of War on behalf of the Canal Zone. 

Inland Waterways Corp. v. Young, 84 Adv. Op. 
628; 60 Sup. Ct. Rep. 646 (No. 6, decided March 25, 
1940). ' 

In this case the Court had before it a question 
whether a national bank may pledge assets to secure 
deposits of funds made by governmental agencies, even 
though they may not be “public money” within the 
meaning of §45 of the National Banking Act. The 
agencies were the Inland Waterways Corporation, the 
United States Shipping Board Merchant Fleet Cor- 
poration (both wholly owned by the United States) 
and the Secretary of War on behalf of the Panama 
Canal Zone. 

The question arose in insolvency proceedings of the 
Commercial National Bank of Washington, D. C., in 
a suit by the bank’s receiver to recover pledged assets 
to the extent of the amount in excess of dividends paid 
to general depositors. The District Court and the 
Court of Appeals ruled for the receiver. 

On certiorari the judgments were reversed by the 
Supreme Court, by a divided bench. Mr. Justice 
FRANKFURTER delivered the prevailing opinion. He 
adopts the recent opinions of Mr. Justice BRANDEIS 
in Texas & Pacific Ry. v. Pottorff, 291 U. S. 245, and 
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Marion v. Sneeden, 291 U. S. 262, as a starting point, 
and recognizes that they deny to national banks the 
power to pledge their assets to secure deposits by state 
and local governmental agencies, except as permitted 
by the Act of June 25, 1930. 

It is observed, however, that the function of national 
banks as depositories of federal moneys was not before 
the Court in those cases, and that the banks’ power 
as to federal funds was not in issue there. An examina- 
tion of the history and purposes of the statute and the 
government’s traditional policy in using the national 
banks as fiscal agencies then follows, from which it is 
concluded that the banks have power to pledge assets 
to secure the deposits of the governmental agencies 
involved. 

Emphasis is placed on the fact that the policy of 
securing government deposits antedated the National 
Banking Act and that that Act is to be considered in 
view of the earlier practice. As to this Mr. JUSTICE 
FRANKFURTER says: 
























“The policy of securing Government deposits thus 
antedates the National Banking Act. It was the prac- 
tical response to disastrous experience. It began without 
any statutory authorization, and was continued both with 
and without specific Congressional sanction. Long prac- 
tice and Congressional approval lodged in the Secretary 
of the Treasury authority to take appropriate measures 
to safeguard the nation against loss of its funds. The 
integrity of Government monies was naturally considered 
an object of great national importance, the attainment of 
which properly belonged to those entrusted with their 
disposition. 

“It is against this background that the National Bank- 
ing Act of 1864 must be projected, intended as it was to 
provide facilities for the deposit of Government funds. 
Congress was alive to the Treasury’s experience with de- 
posits, secured and unsecured, during the preceding 
decades, together with the policy which had evolved from 
that experience .. . The banking system which Congress 
thus established embodied a blend of governmental and 
private purposes..... 

“By §45 of the Act, Congress specifically com- 
manded the Secretary of the Treasury to exact security 
for ‘public monies’ deposited by him in national banks. 
.... We read this as an exaction of duty from the Sec- 
retary as to monies subject to his control, . . . and not 
as a limitation upon the power of the bank to give secur- 
ity when it may be required by other Government officers 
and agencies charged with the custody of federal funds. 
Placing §45 in the setting of its history, we do not think 
it should be read in a niggardly spirit, as though it ex- 
pressed a gingerly departure from public policy. On the 
contrary, it is a manifestation of historic national prac- 
tice, which is to be given scope consonant with the reason 
for its development. . . . By a series of specific statutory 
commands, Congress has recognized the power of na- 
tional banks to give security for deposits of a govern- 
mental nature by laying upon various agencies, charged 
with the custody of such funds, a duty to exact collateral. 
See §61 of the Bankruptcy Act, 30 Stat. 562; §9 of the 
Postal Savings Act, 36 Stat. 816; and Acts relating to 
insolvent Bank Funds, 39 Stat. 121; Porto Rican Funds, 
39 Stat. 951; Government Obligations, 40 Stat. 291 and 
Indian Monies, 40 Stat. 591. With one exception all 
these special statutory requirements pertain to funds held 
by the Government for the benefit of others. It is diffi- 
cult to suppose that what Congress has commanded with 
respect to funds held by its agencies in an immediate 
fiduciary capacity, it would deem a violation of law if 
done with respect to funds beneficially owned by the 
United States itself. What may be inimical to the pri- 
vate aspects of the national banking system, and there- 
fore ultra vires, has no such relevance to the public 
aspect of national banks and to the enforcement of the 
public interest by those charged with primary responsi- 
bility for its guardianship.” 
































































The opinion stresses that the form in which the goy- 
ernment acts is not material to the issue of the banks’ 
power, and that the loss of these agencies would, for 
all practical purposes, be government losses. 

Mr. JusTICcE Roserts delivered a dissenting opinion 
in which the Cu1eF Justice and Mr. Justice Mc- 
REYNOLDs concurred. The opinion states, in part: 


“The court below followed and applied the decisions 
of this Court in Texas & Pacific Railway v. Pottorf, 
291 U. S. 245, Marion v. Sneeden, 291 U. S. 262, and 
Lewis v. Fidelity & Deposit Co., 292 U. S. 559. 

“It is true that those cases presented the question 
whether national banks are authorized to give security 
for private deposits and those of state agencies. But the 
basis of each of the decisions was that national banks 
are without power to pledge assets as security for any 
deposits, in the absence of express legislative sanction, 
Paradoxically, the opinion of the court, while recogniz- 
ing the authority, in the field of banking, of Mr. Justice 
Brandeis, who announced the opinions in all three cases 
for a unanimous court, rejects the fundamental principle 
of the opinions. Whereas in the Lewis case Mr. Justice 
Brandeis announced in plain terms that, in the absence 
of express authorization, a national bank has ‘no power 
to make any pledge to secure deposits except the federal 
deposits specifically provided for by the Acts of Con- 
gress,’ the opinion of the court spells out such power 
despite ‘the silence of the act.’”’ 

Woodring v. Wardell, No. 5, involved the same 
question as to moneys deposited by the Secretary of 
War in the District National Bank of Washington, 
D. C., on behalf of the Canal Zone. The District Court 
ruled that the pledges were ultra vires and allowed 
the insolvent bank’s receiver to recover an amount in 
excess of dividends paid to ordinary depositors. The 
Court of Appeals affirmed. This was reversed by the 
Supreme Court in an opinion by Mr. Justice FRANK- 
FURTER for the reasons stated in the /nland Waterways 
Corporation case, reviewed above. 

Mr. Justice REep and Mr. Justice Murpny took 
no part in these cases. 

The cases were argued by Mr. Assistant Attorney 
General Shea for the petitioners in both cases, by Mr. 
Swager Sherley and Mr. George G. Springston for the 
respondent in No. 6, and by Mr. Brice Clagett and 
Mr. George P. Barse for the respondent in No. 5. 


Courts—Jurisdiction to Adjudicate Cross-Claims 
Against the United States 


In cases where the United States files a claim in a fed- 
eral district court in bankruptcy proceedings or in a state 
probate court in probate proceedings those courts have no 
jurisdiction to adjudicate a cross-claim against the govern 
ment in excess of the amount of the government’s original 
claim, in the absence of congressional legislation consenting 
to the exercise of jurisdiction. 

The government’s immunity from suits extends to claims 
asserted against it by way of cross-claim as well as to those 
instituted as original suits against the government. 

United States v. United States Fidelity and Guaranty 
Co., 84 Adv. 619; 60 Sup. Ct. Rep. 653 (No. 569, de- 
cided March 25, 1940). 

In this case the opinion of the Court, delivered by 
Mr. Justice REep, describes the questions involved as 
follows: 

“(1) Is a former judgment against the United States 
on a cross-claim, which was entered without statutory 
authority, fixing a balance of indebtedness to be col- 
lected as provided by law, res judicata in this litigation 
for collection of the balance; and (2) as the controvert 
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former judgment was entered against the Choctaw and 
Chickasaw Nations, appearing by the United States, does 
the jurisdictional act of April 26, 1906, authorizing adju- 
dication of cross demands by defendants in suits on 
behalf of these Nations, permit the former credit, ob- 
tained by the principal in a bond guaranteed by the sole 
original defendant here, to be set up in the present suit ?” 


The United States, acting for the Choctaw and 
Chickasaw Nations, leased coal lands to a company 
with the respondent Guaranty Company as surety on 
a bond guaranteeing the payment of royalties under cer- 
tain leases. The leases became the property of Central 
Coal & Coke Company, as assignee, the Guaranty Com- 
pany continuing as surety. This assignee went into 
receivership in a federal court in Missouri and the 
United States filed therein a claim on behalf of the 
Indians for royalties under the leases. The assignee 
resisted the claim and asserted credits against the In- 
dians for $11,060.90. The receivership was transmuted 
into a reorganization under Sec. 77B of the Bankruptcy 
Act and in the reorganization proceedings the claim 
of the Indians was allowed for $2,000 and the Debtor’s 
cross-claim was allowed for $11,060.90, and a decree 
entered for the balance of $9,060.90. No review of this 
allowance was ever sought. 

Meanwhile, the United States had brought suit 
against the Guaranty Company as surety on the bond 
in a federal court in Oklahoma. After the judgment 
of the Missouri federal court, the Guaranty Company 
pleaded that judgment as a bar to the recovery by 
the United States. The Trustee of Central Coal & 
Coke Company and Central Coal & Coke Corporation, 
which had taken over certain assets of the insolvent, 
were allowed to intervene upon the allegation that they 
each had an interest in the judgment of the Missouri 
court ; they pleaded the Missouri judgment as a defense 
and pleaded also the merits of the counter claims; 
asked for a decree that the Missouri judgment was 
valid; and demanded an accounting between themselves 
and the Indian Nations on their counter-claims. The 
District Court allowed judgment against the Indians 
and the Circuit Court of Appeals affirmed. On cer- 
tiorari, the judgment was reversed by the Supreme 
Court. 

Mr. Justice Reep observes first that the govern- 
ment concedes so much of the Missouri judgment as 
satisfies the Indian claim against the lessee, such con- 
cession being upon the theory that a defendant may, 
without statutory authority, recoup on a counter-claim 
the amount of the principal claim. 

As to the balance of the claim, however, the view is 
taken that the rules as to consent to suit by a sovereign 
apply to cross claims as well as to direct suits. In 
exposition of this view, Mr. JUSTICE REED says: 

“We are of the view, however, that the Missouri judg- 

ment is void in so far as it undertakes to fix a credit 

against the Indian Nations. In United States v. Shaw 
we hold that cross-claims against the United States are 

Justiciable only in those courts where Congress has con- 

sented to their consideration. Proceedings upon them are 
governed by the same rules as direct suits. In the Mis- 
souri proceedings in corporate reorganization, the United 
States, by the Superintendent of the Five Civilized Tribes 
lor the Chocktaw and Chickasaw Nations, filed a claim 
on behalf of the Indian Nations. This it is authorized 
todo. No statutory authority granted jurisdiction to the 
Missouri Court to adjudicate a cross-claim against the 
United States. The public policy which exempted the 
dependent as well as the dominant sovereignties from 
suit without consent continues this immunity even after 
dissolution of the tribal government. These Indian Na- 


tions are exempt from suit without Congressional author- 
ization. It is as though the immunity which was theirs 
as sovereigns passed to the United States for their bene- 
fit, as their tribal properties did. Possessing this im- 
munity from direct suit, we are of the opinion it possesses 
a similar immunity from cross-suits. This seems neces- 
sarily to follow if the public policy which protects a 
quasi-sovereignty from judicial attack is to be made 
effective. The Congress has made provision for cross- 
suits against the Indian Nations by defendants. This 
provision, however, is applicable only to ‘any United 
States Court in the Indian Territory.’ Against this con- 
clusion respondents urge that as the right to file the claim 
against the debtor was transitory, the right to set up the 
cross-claim properly followed the main proceeding. The 
desirability for complete settlement of all issues between 
parties must, we think, yield to the principle of immunity. 
The sovereignty possessing immunity should not be com- 
pelled to defend against cross-actions away from its own 
territory or in courts not of its own choice, merely be- 
cause its debtor was unavailable except outside the juris- 
diction of the sovereign’s consent. This reasoning is par- 
ticularly applicable to Indian Nations with their unusual 
governmental organization and peculiar problems.” 


The opinion observes further that the immunity to 
suit may not be waived by officers of the government, 
and also that failure to seek review of the Missouri 
judgment cannot bind the United States under the 
principle of res judicata. 

As to the second question presented for decision, the 
Government argued that the cross claim cannot be 
litigated in the present suit for the reason that the 
statute limits the right to set up a cross-claim to “party 
defendants” and the Coal Company and the Trustee 
as interveners are not party defandants under the juris- 
dictional act of 1906. The opinion of the Court con- 
cludes that the Trustee of the Coal Company was 
actually a defendant since the government did not 
object to the order filing the intervening petition. From 
the state of the record the Court declines to pass on 
the question whether the Coal Corporation, the suc- 
cessor to the insolvent, has any cross-claim against the 
Indian Nations. 

United States v. Shaw, No. 570, presented a similar 
question. There the Michigan Supreme Court had 
allowed a set-off against a claim based on a judgment 
filed by the United States in a probate court against 
the administrator of an estate. It adjudged that the 
United States was indebted to the estate for $23,628.97, 
the difference between the lumber company’s claim 
and the government’s claim. The judgment arose out 
of a suit brought by the government for breach of con- 
tract which the Emergency Fleet Corporation had made 
with the decedent. The administrator asserted a set-off 
based on a judgment which the lumber company had 
obtained against the decedent for breach of a contract. 
The government had assumed the decedent’s commit- 
ments under that contract. The lumber company’s 
claim exceeded the government’s claim in amount. 

In an opinion by Mr. Justice Reep, the Supreme 
Court reversed the judgment and ruled that the set-off 
was not allowable, in view of the immunity which the 
United States has from suits, and since Congress has 
not modified the rule of immunity to allow a cross- 
claim in excess of the government’s claim. 

The Court takes the view that the Michigan court 
was without jurisdiction to adjudicate a claim against 
the United States. Describing the basis for the gov- 
ernment’s immunity from suit Mr. Justice REED says: 


“The reasons for this immunity are imbedded in our 
legal philosophy. They partake somewhat of dignity 
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and decorum, somewhat of practical administration, 
somewhat of the political desirability of an impregnable 
legal citadel where government as distinct from its func- 
tionaries may operate undisturbed by the demands of 
litigants. A sense of justice has brought a progressive 
relaxation by legislative enactments of the rigor of the 
immunity rule. As representative governments attempt 
to ameliorate inequalities as necessities will permit, pre- 
rogatives of the government yield to the needs of the 
citizen. By the act of March 3, 1797, and its successor 
legislation, as interpreted by this Court, cross-claims are 
allowed to the amount of the government’s claim, where 
the government voluntarily sues. Specially designated 
claims against the United States may be sued upon in 
the Court of Claims or the district courts under the 
Tucker Act. Special government activities, set apart as 
corporations or individual agencies, have been made 
suable freely. When authority is given, it is liberally 
construed.” 


The Court rejects the contention that the immunity 
extends only to cases originally brought against the 
government as distinguished from cross-claims and 
finds inapplicable an analogy to cross-claims in collision 
cases in admiralty where the United States libels a 
vessel. There, as the opinion points out, it is necessary 
to determine the cross-claim in order to reach a con- 
clusion as to the liability for the collision. 

Mr. Justice McReynotps took no part in these 
cases, 

The cases were argued by Mr. Solicitor General 
Biddle for the petitioner, and by Mr. Bower Broaddus 
and Mr. Julian B. Fite for the respondent in No. 569, 
and by Mr. Solicitor General Biddle for the petitioner, 
and by Mr. Eugene F. Black and Mr. Shirley Stewart 
for the respondent in No. 570. 


Taxation—Oklahoma Income Tax Law—Validity 
of Tax on National Banks 


Section 16 of the Oklahoma Income Tax Law of 1935, 
imposing a tax of 6% on the net income of every national 
banking corporation within the State, is valid under R.S. 
5219 and is not in violation of the United States Consti- 
tution, although in the computation of the tax income from 
tax-exempt federal securities is included in arriving at gross 
income. 

Tradesmens Nat'l Bank of Oklahoma City v. Okla- 
homa Tax Commission, 84 Adv. Op. 588; 60 Sup. Ct. 
Rep. 688 (No. 596, decided Mar. 25, 1940). 


On this appeal challenge was made to the validity of 
the tax laid by § 16 of the Oklahoma Income Tax Law 
of 1935 upon every national banking corporation in the 
State “according to, or measured by, its net income” at 
the rate of 6%. State banks and Morris Plan com- 
sage are similarly taxed. Net income is computed 
xy subtracting from gross income certain specified de- 
ductions. In the gross income is specifically included 
“interest upon the obligations of the United States, 
or its possessions, or upon securities issued under the 
authority of an Act of Congress, the income from which 
is tax free.” 

All other types of corporations are taxed at a flat 
rate of 6% on net income allocable to business trans- 
acted in the State, but net income for this purpose is 
determined by making certain deductions from gross 
income, which is so defined as to exclude interest on 
tax exempt federal securities. 

In determining the appellant’s tax for 1936 under the 
Act, the Oklahoma Tax Commission included in gross 
income stock dividends from a Federal Reserve Bank 
and interest on bonds and notes issued under acts of 


Congress declaring the income from such securities to 
be tax exempt. The present appeal arose from a suit 
brought by the taxpayer to recover such portion of 
the tax, paid under protest, as resulted from including 
the dividends from the Federal Reserve Bank stock 
and interest from the bonds and notes. 

The appellant contended that the tax violates the 
federal statute R. S. 5219 and is in violation of the 
United States Constitution. The Oklahoma Supreme 
Court sustained the tax and on appeal its ruling was 
upheld by the Supreme Court in an opinion by Mr. 
Justice Murpuy. 

The Court holds that the challenged tax is consistent 
with a method of permissible taxation prescribed by 
R. S. 5219. Referring to method numbered (4) therein 
prescribed and pointing out that the Oklahoma Aet 
expressly adopted that method, Mr. Justice Murpny 
says: 

“Method numbered (4) provides for a tax on such as- 
sociations ‘according to, or measured by’ ‘the entire net 
income received from all sources’ subject only to certain 
restrictions as to the rate. This method was added to 
the three previously authorized under R. S. 5219 by an 
amendment of March 25, 1926 [c. 88, 44 Stat. 223]. The 
plain meaning of the amendment is confirmed by its legis- 
lative history showing beyond doubt that Congress in- 
tended to authorize a franchise tax measured by net 
income including interest on tax-immune federal securi- 
ties. 

“Oklahoma in the 1935 act expressly followed and 
adopted the method thus authorized in the amendment. 
. . . Subsection (b) of §16 expressly declares that the 
state thereby adopts method numbered (4) authorized by 
R. S. 5219, 12 U. S. C. §548. 

“The power of Congress to authorize a state to im- 
pose a tax on the franchise of a national banking asso- 
ciation can not now be doubted. . . . Any immunity 
attaching to the franchise by virtue of R. S. 5219 as it 
read prior to the 1926 amendment, . could be with- 
drawn by Congress and the franchise subjected to state 
taxing power, just as national bank shares were so sub- 
jected by the Act of June 3, 1864. 

“The power of a state to levy a tax ona legitimate sub- 
ject, such as a franchise, measured by net assets or net 
income including tax-exempt federal instrumentalities or 
their income. is likewise well settled. . . . Thus state laws 
taxing the shareholders of national banks in accordance 
with R. S. 5219 on the full net value of their shares, 
although the banks owned tax-exempt federal securities, 
have been consistently upheld. . The rule that a tax 
upon a legitimate subject, measured by net income, in- 
cluding that from tax-immune federal instrumentalities, 
is not an infringement of the immunity, was affirmed in 
Flint v. Stone Tracy Co., 220 U. S. 107. 147, 165, and 
followed in Educational Films Corp. v. Ward, 282 U. S. 
379. . The tax-immunity conferred on the securities 
owned by appellant has not been shown to be any greater 
in extent than that conferred on the federal securities in- 
cluded in the measure of the taxes sustained in the cited 
cases. 

“Sections 16 and 17 of the 1933 act were for present 
purposes identical with the corresponding sections of the 
1935 act, but §18 of the prior act contained a provision 
expressly excluding from gross income the interest on 
tax-immune federal securities.” 


The appellant contended further that the tax is an 
unconstitutional levy on the tax-immune income itself 
under the decision of the Supreme Court in Macallen 
v. Massachusetts, 279 U. S. 620. The Court rejects 
this contention, observing that under the circumstances 
of the case it does not fall within the ruling of the 
Macallen case, if that decision still has vitality. 

The contention — also made that the tax violates 
the restriction in R. S. 5219 that “the rate shall not 
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be higher than . . . the highest of the rates . . . as- 
sessed upon mercantile, manufacturing, and business 
corporations doing business” within the State. A sur- 
yey of the whole tax structure of the State led to the 
conclusion that in its practical operation the scheme 
of taxation adopted by the State does not discrim- 
inate against national banking institutions. 

Mr. Justice MCREYNOLps did not participate in the 
case. 

The case was argued by Mr. E. W. Walker for the 
petitioner, and for the respondent by Mr. F. M. Dud- 
Taxation—Estate Taxes—Application to Property 

Subject to Power of Appointment by Will 


The statute of New York (New York Laws of 1932, ch. 
320) subjecting to its estate tax, as part of the estate of the 
donee of a power of appointment, property over which the 
donee has a limited power, and which thereby subjects to 
the tax property not otherwise taxable in the estate of 
either the donor or donee of the power is valid under the 
Fourteenth Amendment of the United States Constitution. 

Whitney v. State Tax Commission of New York, 
& Adv. Op. 584; 60 Sup. Ct. Rep. 635 (No. 541, 
decided March 25, 1940). 


This case involves questions as to the constitutional 
validity of an estate tax imposed by the State of New 
York on the estate of the widow of Cornelius Vander- 
bilt. The validity of the tax was challenged on the 
ground that it violated provisions of the Fourteenth 
amendment of the Federal Constitution. The particular 
issue here involved depends on the construction and 
validity of Ch. 320 of New York Laws of 1932. 

Mr. Vanderbilt died in 1899 leaving a will whereby 
he created a trust fund to pay an annual income to 
his wife. The widow was given power to dispose of 
the trust fund among their four children in such pro- 
portions as she might elect; and in default of appoint- 
ment the fund was to go to the children equally. Mrs. 
Vanderbilt died in 1934, leaving a will in which she 
exercised the power. 

In computing the estate tax the taxing authorities 
included the value of the trust fund in the widow’s 
gross estate. The Court of Appeals of New York 
sustained the tax. 

The effect of this decision was to reduce the amount 
available for distribution among the beneficiaries of 
the widow’s independent property below what would 
have been available had the tax been assessed on her 
property exclusive of the trust fund subject to the 
power of appointment. 

On appeal the ruling of the Court of Appeals was 
sustained by the Supreme Court in an opinion by 
Mr. Justice FRANKFURTER. The opinion traces the 
history of the New York system of death taxes from 
its inception in 1885. 

This history, in relation to the purpose and effect of 
the Act of 1932, is set forth in the opinion, as follows: 


“The contested statute, New York Laws of 1932, Ch. 
320, derives meaning as an incident in the history of 
New York’s present system of death taxes. That sys- 
tem had its beginning in 1885. The original act taxed 
individual economic benefits derived upon death rather 
than the total amount of the estate. Laws of 1885, ch. 
483, Under this legislation, the transmission of property 
subject to powers of appointment, either general or spe- 
cial, was attributed to the estate of the donor. Matter of 
Stewart, 131 N. Y. 274: and the subsequent exercise of 
the power was not taxed. Matter of Harbeck, 161 N. Y. 


211. The administrative awkwardness incident to this 
treatment of appointive property led to an amendment 
whereby all property passing under powers of appoint- 
ment was attributed to the donee, not to the donor. Laws 
of 1897, ch. 284. This was the New York law when 
Cornelius Vanderbilt died. In 1930, experience with the 
legacy tax in New York and elsewhere led to a shift in 
the basis for imposing death duties. Acting upon the re- 
sults of an inquiry into the defects and inadequacies of 
a taxing system born of other times and calculated to 
meet different needs, New York in 1930 supplanted her 
system which taxed the individual legatee’s privilege of 
succession by one which measured the levy by the size 
of the total estate. Laws of 1930, ch. 710. Under this 
legislation, property subject to a power of appointment— 
whether general or special—is included in the donor’s 
gross estate. If the power is general, its later exercise 
sweeps the appointive property into the donee’s gross 
estate also. 

“As is apt to happen in extensive legislative readjust- 
ments dealing with complex problems, the effect of the 
change in 1930 upon some of the more specialized situa- 
tions coming within the general policy was overlooked. 
Powers created between 1885 and 1897 had been taxable 
at the donor’s death. Special powers created after 1897 
and exercised before 1930 had been taxed at the donee’s 
death. Powers created and exercised after 1930 were 
included in the donor’s estate. But powers created after 
1897 and not exercised before 1930 were outside the 
legislative framework. Thus an unintended immunity 
from the incidence of taxation had been given to special 
powers of appointment created after 1897 but not exer- 
cised before the passage of the 1930 legislation. When 
experience disclosed this omission, the Legislature re- 
moved it in 1932. The amendment of that year .. . 
included in the donee’s gross estate appointive property 
which was not taxable at the donor’s death but would 
have been taxable under the superseded statutory pro- 
vision of 1897. It is under this amendment that New 
York has imposed the tax here assailed.” 


In disposing of the appellant’s contentions the first 
to be considered was one to the effect that the widow 
was not the “beneficial owner” of the appointive prop- 
erty. The Court recognizes that in the conventional use 
of the term Mrs. Vanderbilt had no “beneficial inter- 
est” in the appointive property, that she could not use 
it herself, or appoint it to her estate or subject it to 
the claims of her creditors. But this feature is found 
not to be controlling. The important aspect is said to 
be the exercise of the power itself. In exposition of 
this view Mr. Justice FRANKFURTER says: 


“Large concepts like ‘property’ and ‘ownership’ call for 
close analysis, especially when tax legislation is under 
scrutiny. Mrs. Vanderbilt, to be sure, had, in the con- 
ventional use of that term, no ‘beneficial interest’ in the 
property which she transferred through the exercise of 
her power of appointment. She could not, that is to say, 
use the corpus of the trust herself or appoint it to her 
estate; nor could she have applied it to her creditors. 
These qualifications upon Mrs. Vanderbilt’s power over 
the appointive property had a significance during her 
lifetime which death transmuted. For when the end 
comes, the power that propertv gives, no matter how 
absolutely it may have been held, also comes to an end— 
except in so far as the power to determine its succession 
and enjoyment may be projected beyond the grave. But 
the exercise of this power is precisely the privilege 
which the state confers and upon which it seizes for the 
imposition of a tax. It is not the decedent’s enjoyment of 
the propety—the ‘beneficial interest’—which is the oc- 
casion for the tax, nor even the acquisition of such en- 
joyment by the individual beneficiaries. Presumably the 
policy behind estate tax legislation like that of New 
York is the diversion to the purposes of the community 
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of a portion of the total current of wealth released by 

death. 

“In making this diversion, the state is not confined to 
that kind of wealth which was, in colloquial language, 
‘owned’ by a decedent before death, nor even to that over 
which he had an unrestricted power of testamentary dis- 
position. It is enough that one person acquires economic 
interests in property through the death of another person, 
even though such acquisition is in part the automatic 
consequence of death or'related to the decedent merely 
because of his power to designate to whom and in what 
proportions among a restricted class the benefits shall 
eS 

“The circumstances of the present case illustrate the 
practical considerations which may induce a legislature 
to treat restricted and unrestricted property as a taxing 
unit. The potential interests of the beneficiaries of Mrs. 
Vanderbilt’s free property are intertwined with their 
interests in the appointive property. The dispositions 
which she was free to make under her power of appoint- 
ment served to enhance her freedom with respect to her 
own property. How Mrs. Vanderbilt would have dis- 
tributed her individual property if she had possessed no 
control over that left by her husband is speculative. But 
it is certainly within the area of legislative judgment to 
assume that special powers of appointment are ordi- 
narily designed for ends similar to those in the present 
case—namely, to enlarge the donee’s range of bounty, 
however narrowly restricted the enlargement may be, to 
a circle of beneficiaries closely related to, if not identical 
with, those whom the donee would be naturally disposed 
to favor. To the extent that this is true, there is com- 
pensation for those who may succeed to the donee’s indi- 
vidual property, and who must pay a larger tax, because 
the appointive property is included in the gross estate. 
The legislature can hardly particularize the instances and 
draw up a tariff of compensations, and it is certainly 
not the province of courts to make the attempt. It suf- 
fices that the legislature has seen fit to frame a general 
enactment drawn on lines not offensive to experience and 
aimed at curing a revealed inequality in the state’s tax- 
ing system.” 

The opinion considers briefly and rejects the appel- 
lant’s argument that the Act of 1932 violates the Equal 
Protection Clause. 

Mr. Justice Roserts thought that the judgment 
should be reversed on the authority of Binney v. Long, 
299 U. S. 280. 

Mr. Justice McREyYNo_ps took no part in the case. 

The case was argued by Mr. Arthur A. Ballantine 
for the appellants, and by Mr. Mortimer M. Kassell 
for the Tax Commission. 


Summaries 


Taxation—New York City Sales Tax—Validity as 
Applied to Oil Imported Under Bond 


McGoldrick v. Gulf Oil Corp., 84 Adv. Op. 597; 60 
Sup. Ct. Rep. 664 (No. 473, decided March 25, 1940). 

Certiorari was allowed to determine the validity of 
the New York City 2% sales tax as applied to crude 
petroleum imported from a foreign country into New 
York City under bond and there sold and delivered as 
ships’ stores to vessels engaged in foreign commerce. 

The New York Court of Appeals by an amended 
remittitur declared that the tax as applied violated the 
commerce clause of the Federal Constitution, Article 
I, § 8, Clause 3 and also Article I, § 10, Clause 2. On 
certiorari the Supreme Court, in an opinion by Mr. 
Justice Stone, affirmed the judgment upon the ground 
that the tax in the circumstances must fail as an in- 
fringement of congressional regulation of interstate 
commerce. It was found unnecessary to consider the 
other objections to the tax. 

This conclusion is reached upon an analysis of the 


terms of the Revenue Act of 1932 and the related 
provisions of the Tariff Act of 1930 and applicable 
Treasury regulations. These are found to afford a 
comprehensive scheme for the regulation of crude pe- 
troleum during manufacture under bond into fuel oil 
and of its delivery as ships’ stores to vessels in foreign 
commerce. It is pointed out that the obvious purpose 
of the exemption as to crude petroleum, when it or 
its product is to be used as ships’ stores, is to encour- 
age importation of crude oil for that purpose and to 
enable American refineries to meet competition and 
recover trade which had been lost by the imposition of 
taxes. The Court concludes that the challenged tax 
conflicts with the congressional policy and must fail as 
an infringement of the federal regulation of commerce. 

Mr. Justice McCREYNOLDs took no part in this case. 

In McGoldrick v. Compagnie Generale Transatlan- 
tique, 84 Adv. Op. 602; 60 Sup. Ct. Rep. 670 (No. 44, 
decided Mar. 25, 1940) the validity of the New York 
City sales tax was again challenged as applied. 

In this case, however, the New York Court of Ap- 
peals had pronounced the tax unconstitutional solely 
by reason of its effect on interstate commerce. The 
state court had not passed upon the validity of the tax 
as applied to bonded fuel oil imported under bond and 
without payment of duty and released for export or 
for use as fuel by a vessel, or as to whether the oil 
came within the class known as “draw-back” oil where 
an import duty is paid which is later refunded upon 
the export of the refined product. 

The Supreme Court in an opinion by Mr. Justice 
STONE reversed the judgment. Insofar as the validity 
of the tax under the commerce clause is concerned, the 
Court finds that the recent decision in the Berwind- 
White Coal Mining Company case is controlling. 

Attention is also given to the question whether, in 
the state of the record, the ruling of the New York 
Court of Appeals should be sustained on any other 
ground. In this connection it is observed that the re- 
spondent in its petition for certiorari relied not only 
upon the commerce clause but upon Article I, § 10, 
Clause 2, prohibiting “imposts or duties on imports or 
exports.” But no mention was made of any applicable 
federal statute. Moreover, the respondent conceded 
that the contentions advanced by it in the Supreme 
Court were not argued in the New York Court of 
Appeals. On this state of the record the Supreme 
Court concluded that it should not decide a question 
not presented to or decided by the highest court of the 
state whose judicial action is under review. 

The opinion emphasizes that on the remand the state 
courts will be free to decide any federal question re- 
maining undecided in the Supreme Court which, in 
conformity with state procedure, may arise for consid- 
eration there and that the remand will be without 
prejudice to the further presentation of any federal 
question to the Supreme Court. 

The Cuter Justice and Mr. Justice RoBErts con- 
curred in the view that the questions relating to foreign 
commerce were not before the Court, but they were of 
the opinion that the judgment of the state court invali- 
dating the tax as a violation of the commerce clause 
should be affirmed upon the grounds stated in the dis- 
senting opinion in No. 475, McGoldrick v. Berwind- 
White Coal Mining Company. 

Mr. Justice McRevnorps and Mr. Justice Mv® 
PHY took no part in this case. : 

The cases were argued by Mr. Paxton Blair for the 
petitioner, and by Mr. Matthew S. Gibson for the re- 
spondent in No. 473; and by Mr. William C. Chanler 
for the petitioner and by Mr. Harold S. Deming for 
the respondent in No. 44. 
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Federal District Court Procedure—References to 
Masters 

McCullough v. Cosgrove. Adv. Op.—-, 
Sup. Ct. Rep. . [No. 14, Original, decided April 1, 
1940. | 

This was a motion to file a petition for mandamus to 
direct a District Judge of the Southern District of Cali- 
fornia to vacate his order in certain cases referring them 
to a master for trial. 

The Supreme Court in a per curiam opinion granted 
the motion for leave to file the petition, and stated that 
the return to the order to show cause would be treated 
as an answer to the petition. It then ordered that the 
order of reference be vacated by the district judge, and 
trial of the cases in which the reference had been made 
be had by the district court in due course without post- 
ponement to that of other cases not entitled to prefer- 
ence, but with such arrangements as to the particular 
judge who should conduct the trial as would be con- 
sistent with the court’s convenience. The opinion cites 
Rule 53(b) of the Rules of Civil Procedure as 
authority. 








¥ederal Income Taxation—Finality of Findings of 
Board of Tax Appeals 

Helvering v. Kehoe. Adv. Op-—, Sup. Ct. 
Rep. [ No. 419, decided February 26, 1940.] 

Certiorari was granted here to review a judgment of 
the circuit court of appeals, which had ruled that a 
holding of the Board of Tax Appeals which sustained 
the action of the Commissioner in setting aside a clos- 
ing agreement entered into under §1106(b) of the 
Revenue Act of 1926 for fraud or malfeasance or mis- 
representation of fact, was not supported by adequate 
evidence. 

The Court’s opinion by Mr. Justice McREeyNo.ps 
refers to the discussion of the facts in the majority and 
dissenting opinion of the Circuit Court, and points out 
that upon review of the Decisions of the Board, the 
court may not substitute its judgment of the facts for 
that of the board. It concludes that since the finding 
of fraud in this case was supported by substantial evi- 
dence, the court erred in failing to accept them. 

The case was argued on February 7th and 8th, 1940, 
by Mr. John Phillip Wenchel for the petitioner and by 
Mr. Robert T. McCracken for respondent. 











Modification of Supreme Court Decree in Illinois 
Sanitary District Case—Appointment of 
Special Master 
Wisconsin. v. Illinois. Adv. Op. , ——Sup. 
Ct. Rep. . [Nos. 2, 3, and 4, Original, decided 
April 3, 1940. ] 
This was a petition by the state of Illinois to modify 
the decree of the Supreme Court enjoining the defend- 
ants from diverting after December 31, 1938, any wa- 
ters of the Great Lakes-St. Lawrence system through 
the Chicago drainage canal or otherwise in excess of an 
annual average of 1500 cubic feet per second in addi- 

tion to domestic pumpage. 

_ The modification sought was to permit an increase 
in the diversion to not more than 5000 cubic feet per 
second, in addition to domestic pumpage, until Decem- 
ber 31, 1942. 

The petition was submitted on behalf of certain com- 
munities bordering the Illinois waterways on the ground 
that the comprehensive system of sewage treatment 
which it was contemplated when the original decree was 














entered would be completed by 1938, had not yet been 
finished and would not be completed until 1942, and 
that as a consequence, conditions dangerous to public 
health now existed along the sanitary district and IIli- 
nois waterways. 

The Court’s per curiam opinion points out that the 
state has failed to show that it has used all possible 
means to complete the system as required by the decree, 
and has presented no excuse for the delay or shown 
any proof that the conditions complained of menace the 
public health or that suitable measures to correct those 
conditions in other ways than by increasing the water 
diversion from Lake Michigan can not be provided. 
The opinion then concludes that in order to satisfy it- 
self as to the actual condition, the Court will appoint 
a special master to make summary inquiry and to re- 
port to the Court with all convenient speed. 

By order of April 3, 1940, the Court appointed Mr. 
Monte M. Lemann as the Special Master to which the 
opinion refers. 

Argued on March 25th and 26th, 1940, by Mr. John 
E. Cassidy and Mr. Montgomery S. Winning for de- 
fendant state of Illinois, and by Mr. Herbert H. Nau- 
joks, Mr. Thomas J. Herbert and Mr. Timothy F. 
Cohan for the respective complainant states. 


Territories—Power of Territorial Courts and Legis- 
latures—Puerto Rican Organic Act Construed 


Puerto Rico v. Hermanos. — Adv. Op. —, Sup. 
Ct. Rep. —. [No. 582, decided March 25, 1940.] 


Certiorari was granted here to determine whether 
the Supreme Court of Puerto Rico, acting in accord- 
ance with a statute of the Puerto Rican legislature, may 
validly entertain a proceeding in quo warranto author- 
ized by the local statute to enforce the provisions o 
§ 39 of the Organic Act of Puerto Rico (U. S. C., 
Title 48, § 752) by which the Federal Congress had 
restricted the amount of land that may be owned in 
Puerto Rico by corporations to a maximum of five 
hundred acres. 

The Court’s opinion, by Mr. Justice FRANKFURTER, 
examines the contention that since Congress had fixed 
no direct consequences to disobedience of the land pol- 
icy, the Puerto Rico legislature has no power to graft 
such consequences upon the Congressional prohibition 
and concludes that under § 37 of the Organic Act 
(U. S. C., Title 48 § 821) which extends the local 
legislative power to “all matters of a legislative char- 
acter not locally inapplicable,” the guo warranto pro- 
cedure was within the authority of the legislature to 
provide by statute, and was a valid exercise of discre- 
tion vested in it by Congress which is confined only by 
the frame-work which Congress sets up. 

The opinion also concludes that the objection to the 
Puerto Rico Supreme Court jurisdiction based on § 256 
of the Judicial Code which vests in “the courts of the 
United States . . . exclusive of the courts of the sev- 
eral states” jurisdiction of all suits “for penalties and 
forfeitures incurred under the laws of the United 
States,” is not well founded, since § 37 of the Organic 
Act of Puerto Rico is not a “law of the United States,” 
of general application, but is concerned with local pol- 
icy calling for local enforement by local courts. 

Mr. Justice McReynotps did not participate. 

The case was argued on March 7th and 8th, 1940, 
by Mr. George M. Wolfson and Mr. Henri Brown for 
respondent and by Mr. William Cattron Rigby for peti- 


(Continued on page 446) 
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Status of Logan-Walter Bill 


HE liberal education contained in the House of 
I Siecoveumtbeer consideration of this bill, H. R. 

6324, to provide for the more expeditious settle- 
ment of disputes with the United States, really showed 
Congress at its best. The speeches indicated the con- 
siderable amount of preparation, sound deliberation, 
and progressive thought which had been given to the 
subject by the members. The House did not pass the 
bill until after a number of sharp contests as to which 
agencies of the government should be excepted from 
the scope of the measure and which should remain 
within it. 

Explanation was made by Clarence E. Hancock, of 
New York, that several years ago regulations with the 
force and effect of law were issued, revised, rescinded, 
and reissued with bewildering rapidity and without no- 
tice to the citizens affected thereby; but that “This 
confused state of affairs was corrected by the passage 
of a law requiring that governmental regulations and 
orders be filed with the United States Archivist and 
published in the Federal Register before they became 
effective. This bill will make a longer and more im- 
portant step toward orderly government by compelling 
the numerous Government agencies to adopt rules and 
apply them in accordance with the law of the land.” 

The same member said also that “This bill is not a 
hasty or ill-considered piece of legislation. It is the 
product of the best legal minds in the American Bar 
Association and other leading bar associations through- 
out the Nation, as well as of able members of the Judi- 
ciary Committees of the Senate and the House, after 
years of study. It has their strong support, and the 
support of important business, labor, and farm organi- 
zations throughout the country.” 

Representative John E. Rankin, of Mississippi, ob- 
jected especially to the bill’s application to the Rural 
Electrification Administration and the Federal Power 
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Commission and said: . this bill would paralyze 
the S. E. C. and permit to continue this gigantic octopus 
known as the Power Trust—these utilities holding com- 
panies that are today robbing the people of Georgia in 
overcharges for electric lights and power amounting to 
$11,000,000 a year.” E. E. Cox, of Georgia, said: 
“. . . my friend the gentleman from Mississippi has 
made a great contribution to the setting up of regula- 
tory measures which have operated upon the power 
trusts of this country, and for that I applaud him. But 
he misses the whole point of this bill.” Representative 
Cox closed his statement with an excellent quotation 
from a Supreme Court opinion rendered in April, 1936, 
the keynote of which was that “Arbitrary power and 
the rule of the Constitution cannot both exist” (Jones 
v. Securities and Exchange Commission, 298 U. S. 1. 
24; 56 S. Ct. 654, 661; 80 L. ed. 1025). 

Charles Hawks, Jr., of Wisconsin, mentioned a law- 
yer friend of his who recently had been piloting a client 
through “unavoidable mazes of routine” which he called 
“rigmarole ;” and Mr. Hawks then made the very quot- 
able but hardly pronounceable remark that “It is in the 
atmosphere of ‘rigmarole’ that bureaucracy proliferates.” 

Dave E. Satterfield, Jr., of Virginia, quoted Presi- 
dent Buchanan, when he was a member of the House 
and Chairman of the Judiciary Committee, as having 
said that “Next to the importance of doing justice is 
the belief that justice is being done.” 

Later in his remarks, Mr. Satterfield said that “. . . 
the most dangerous and ultimately disastrous idea that 
can lodge within the human mind is that the end justi- 
fies the means.” He wondered whether James Madison 
might not have “envisioned the developments of our 
day when he said”: “In framing a government, de- 
signed for the rule of men over men, the great difficulty 
lies in this: You must first enable the government to 
control the governed and then oblige it to control 
itself.” 
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tioner, and by Mr. Melvin H. Siegel for the United 
States as amicus curiae. 


Federal Communications Act—Radio Broadcasting 
Licenses—Necessity for Consideration of Economic 
Factors in Granting Licenses — Who May Appeal 


Federal Communications Commission v. Sanders 
Brothers Radio Station. — Adv. Op. —, — Sup. Ct. 
Rep. —. [No. 499, decided March 25th, 1940. ] 


Certiorari to determine whether an order of the Com- 
munications Commission granting an application for a 
license to erect a radio broadcasting station is defective 
because the Commission did not make findings as to 
economic injury to a rival station in the same area, 
due to competitive conditions in that area, who had 
intervened before the Commission to oppose the ap- 
plication’; and whether, assuming that findings on this 
subject are not essential, the intervening rival station 
is authorized by § 402(b) of the act to appeal to the 
Court of Appeals of the District of Columbia as “a 
person aggrieved, or whose interests were adversely 
affected, by any decision of the Commission granting 


or refusing any such application.” 

The Court’s opinion, by Mr. Justice Roserts, holds 
that economic injury to an existing station is not a 
separate and independent element to be taken into con- 
sideration by the Commission in determining whether 
it shall grant or withhold a license, although the ques- 
tion of competition between a proposed station and one 
operating on an existing license may have an important 
bearing upon the ability of the applicant to serve his 
own public. It also concludes that although a licensee 
cannot resist the grant of a license on the sole ground 
that the resulting competition may injure him eco- 
nomically, yet he is entitled to appeal under § 402(b) 
of the Act; since, although the injury would not be 
subject to redress, thé person injured might by appeal- 
ing be the only instrument of redressing an injury to 
the public service which would otherwise be without 
a remedy, and that Congress intended and had power 
to confer standing to prosecute on appeal in such a 
situation. 

Mr. Justice McReynotps did not participate. 

The case was argued on February 9, 1940, by Mr. 
William J. Dempsey for petitioner and by Mr. Louis G. 
Caldwell for respondent. 
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CURRENT EVENTS 


University of Michigan An- 
nounces 1940 Law Institute 


OLLOWING its very successful 
F Law Institute of last year, when 
more than one hundred and seventy-five 
lawyers from all parts of the United 
States gathered on its campus to spend 
three days in earnest study of certain 
recent developments in the law, the 
University of Michigan Law School has 
decided to make the Institute an annual 
event. 

The work of the 1940 Institute will 
cover three days, June 20, 21, 22. Those 
attending will be housed in the Law 
School dormitories, which will be other- 
wise vacant at that time. Men who 
wish to bring their wives will find ac- 
commodations at the Michigan Union 
and the Michigan League. The sessions 
of the Institute will be held in the Law 
School classrooms, with desks available 
for taking notes, and a lawyer may, for 
these three days, re-live his student life. 


Three Fields of Law Will Be 
Covered 


The work of the Institute, as last year, 
will be planned to discuss developments 
in three quite widely separated fields of 
law. This year’s topics are Restitution, 
Procedure, and Recent Federal Legisla- 
tion of Importance to the Practitioner. 
The faculty will be made of both Law 


School professors and practicing law- 
yers. (1) The subject of Restitution, 
which is having the most rapid growth 
of all branches of equity jurisprudence, 
will be discussed by Professor John P. 
Dawson of the University of Michigan 
law faculty. (2) Three different topics 
will be taken up under the general head- 
ing of Procedure: “Discovery Before 
Trial,” “Some Problems in the Introduc- 
tion of Documentary Evidence,” and 
“Discovery of Assets after Judgment.” 
The lecturers will be Professors Edson 
R. Sunderland and-John E. Tracy of the 
Law Faculty, and an experienced prac- 
ticing attorney whose name will be 
announced later. (3) The subject of 
Recent Federal Legislation will be 
covered by Frank E, Cooper of the De- 
troit Bar, who will talk on the Fair 
Labor Standards Act, by Roy H. Calla- 
han of the New York Bar, who will 
talk on the Robinson-Patman Act and 
by Professor Laylin K. James of the 
Law Faculty who will discuss Recent 
Federal Statutes Affecting the Law of 
Corporations. Mimeographed outlines 
will be furnished in advance to those 
who register, and the last part of each 
two-hour session will be spent in con- 
sidering questions from the floor. 


All Lawyers Invited 


The sessions will be held in the morn- 
ing and early afternoon, leaving the 


remainder of the day free for golf, re- 
laxation, and informal visiting and dis- 
cussion. All lawyers are welcome. The 
attendance is in no way limited to Law 
School alumni. 

Reservations may be made, and any 
further information regarding the Insti- 
tute may be obtained, by addressing 
Dean E. Blythe Stason, Hutchins Hall, 
Ann Arbor, Michigan. 


Pre-Trial Procedure in the 
District of Columbia 


246% increase in the total num- 

ber of contested cases disposed of 
by the District Court of the United 
States for the District of Columbia in 
the period from September 18, 1939 to 
March 1, 1940, as compared with the 
comparable period a year ago, is shown 
in a recent report made by that Court. 

As pre-trial procedure was inaugur- 
ated on September 18, 1939, principal 
credit for the achievement must go to 
it and to the efficient manner which the 
pre-trial docket has been presided over 
by Justice Bolitha J. Laws of the Dis- 
trict Court. 

One more additional justice serving 
in civil cases during the 1939 period 
over the number for the period com- 
mencing in 1938 undoubtedly accounts 
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for part of the increase in the civil 
cases disposed of. However, the sta- 
tistics seem to indicate that there can 
be no question but what a large part of 
the progress has resulted from the pre- 
trial procedure, partly because it has 
resulted in so many compromise settle- 
ments of cases. 

Out of a total of 1690 cases disposed 
of in the period ending March 1, 1940, 
772 were disposed of by praecipe with- 
out trial. 

As a result, according to the Assign- 
ment Commissioner, there has been a 
very notable acceleration of the calen- 
dar. He reports that as of October 1, 
1939, 23 months would elapse between 
the time a jury case was placed on the 
trial calendar and the date it would be 
reached for final trial. The period for 
non-jury cases was 22 months. As of 
February 29, 1940, this had been re- 
duced to 17 months for jury cases and 
12 months for non-jury cases. 

The comparison between the 1939 and 
the 1938 calendars is as follows: 


Summary 
Gain 
Calendar 1939 
for over 
1939 1938 1938 
Contested jury 
cases disposedof 589 303 
Contested non-jury 
cases disposedof 903 297 606 
Total 
cases, jury and 
non - jury, dis- 
posed of 


281 


contested 


Uncontested di- 
vorce (non- 
jury) cases dis- 
posed of 

Total civil 
disposed of, jury 
and non - jury, 
whether con- 
tested or un- 
contested 


cases 


1690 1014 676 

*Uncontested divorce cases are tried 
in non-jury Courts and usually require 
only a short time for trial. 

Pre-trial procedure in the federal 
courts dates from September 16, 1938, 
the time the new Rules of Civil Pro- 
cedure went into effect. Under the new 
Rules the use of pre-trial is optional 
for each district judge. Reports made 
to the Attorney General last June indi- 
cate that it is being used in some form 
in at least 33 district courts. 


NOTICE BY BOARD OF ELECTIONS RE ELECTION OF STATE 
DELEGATES IN 1940 


The Board of Elections met on April 13, 1940, and announced that, in accord. 
ance with Article V, Section 5, of the Constitution as amended, there had been 
the following nominations for the office of State Delegate to be elected in 
1940 for a three-year term beginning at the adjournment of the 1940 Annml 
Meeting. The names indicated with an asterisk were also nominated to fil 
vacancies in the term which will expire at the adjournment of the 1940 Annual 
Meeting: 


Petition 
Published 

April 
May 
May 
April 
April 
May 
May 
May 
March 
May 
April 
April 
April 
May 
May 
May 
March 
May 
April 
May 
March 


States where election 

is to be held 
Arkansas *C. T. Cotham 
A. W. Dobyns 
*James A, Woods 
*James R. Morford 
Arthur G. Powell 
Oliver O. Haga 
Harold H. Bredell 
Charles E. Dunbar, Jr. 
T. Scott Offutt 
Morris B. Mitchell 
Chas. A. Cantwell 
Conrad E. Snow 
Louis E. Wyman 
George H. Bond 
James W. Ryan 
William M, Winans 
Charles W. Racine 
Sidney Teiser 
*Chauncey E. Wheeler 
Robert L. Judd 
*Frank C. Haymond 


Nominees 

Hot Springs 
Little Rock 
Denver 
Wilmington 
Atlanta 
Boise 
Indianapolis 
New Orleans 
Towson 
Minneapolis 
Reno 
Rochester 
Manchester 
Syracuse 
New York City 
Brooklyn 
Toledo 
Portland 
Providence 
Salt Lake City 
Fairmont 


Colorado 
Delaware 
Georgia 

Idaho 

Indiana 
Louisiana 
Maryland 
Minnesota 
Nevada 

New Hampshire 


New York 


Ohio 

Oregon 

Rhode Island 
Utah 

West Virginia 


The following nominations were received to fill vacancies in the office of 
State Delegate in which the terms expire with the adjournment of the 1941 
Annual Meeting: 


Petition 
Published 
May 
March 
May 


States where election 

is to be held 
New Mexico H. A. Kiker 
Wisconsin Otto A. Oestreich 
Territorial Group L. Dean Lockwood 


Nominees 

Santa Fe 
Janesville 
Manila, P. I. 


Arrangements have been completed for the distribution of the ballots, in accord- 
ance with the Constitution, and these to be counted must be received by the 
Board of Elections at the headquarters of the American Bar Association before 
the close of business at 5:00 P. M. on June 7, 1940, with the exception of the 
ballots voted by members accredited to the Territorial Group. Ballots from 
members in the Territorial Group must be received before the close of business 
at 5:00 P. M. on July 5, 1940. 

It will be observed that there is at least one nominee in each of the twenty 
jurisdictions in which elections are being held, and there are contests for the 
office of State Delegate in Arkansas, New Hampshire, and New York. How- 
ever, in all jurisdictions a vote may be cast for someone other than a nominee, 
whose name appears on the ballot, by writing in a name in the blank space pre 
vided and placing X in the square opposite. Ballots to be used in the elections 
to fill vacancies are printed on yellow paper; those to be used in elections 10 
the regular three-year term are printed on white paper. 

ONLY MEMBERS WHO HAVE PAID THEIR DUES FOR THE 
CURRENT YEAR WILL RECEIVE BALLOTS AS THEY ARE THE 
ONLY ONES IN GOOD STANDING AND THEREFORE ENTITLED 
TO VOTE. 

The nominating petitions not heretofore published appear below. 

BOARD OF ELECTIONS, 
Epwarp T. Farrcuitp, Chairman. 
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Nominating Petitions 
ARKANSAS 


To THE BoarpD OF ELECTIONS: 

The undersigned hereby nominate 
A. W. Dobyns, of Little Rock, for the 
ofice of State Delegate for and from 
the State of Arkansas, to be elected in 
1940, for the regular three-year term: 

S. M. Casey, of Batesville; 

Burk Mann, of Forrest City; 

John P. Woods, Harry P. Daily, 
|. S. Daily, Jos M. Hill, Henry L. 
Fitzhugh, and John Brizzolara, of 
Fort Smith; 

U. M. Rose, W. G. Riddick, J. Mer- 
rick Moore, Chas. T. Coleman, G. D. 
Henderson, Frank E. Chowning, Rich- 
ard C. Butler, Shields M. Goodwin, Ed- 
ward B. Downie, Thomas E, Downie, 
Blake Downie, H. M. Armistead, W. 
H. Rector, J. A. Tellier, J. Mitchell 
Cockrill, J. H. Carmichael, H. T. Har- 
rison, and Edward L. Wright, of Lit- 
tle Rock; 

Nicholas J. Gantt, Jr.,. W. F. Cole- 
man, and M. Denaher, of Pine Bluff. 


COLORADO 
To THE BoArRD OF ELECTIONS: 


The undersigned hereby nominate 
James A. Woods, of Denver, for the 
office of State Delegate for and from 
the State of Colorado for the vacancy 
now existing: 

Charles A. Baer, Hubert Day Henry, 
Harry S. Silverstein, Jr., Robert E. 
More, Peter H. Holme, Tyson Dines, 
Donald S. McCreery, Paul W. Lee, F. 
W. Sanborn, Jr., Mason A. Lewis, G. 
Dexter Blount, Robert G. Bosworth, 
Clyde C. Dawson, Jr., Samuel M. Janu- 
ary, Harold D. Roberts, Edgar Mc- 
Comb, W. Clayton Carpenter, Edward 
G. Knowles, Horace N. Hawkins, Fred- 
eric W. Harding, Kenaz Huffman, Rob- 
ert D. Charlton, J. E. Robinson, and 
Philip S. Van Cise, of Denver; 

Mortimer Stone, Herbert A. Alpert, 
and Fred W. Stover, of Fort Collins; 

William R. Kelly, Hubert D. Waldo, 
Jr., John W. Henderson, M. E. H. 
smith, Clay R. Apple, John W. 
O'Hagan, and Barnard Houtchens, of 
Greeley. 

The Same persons named herein, and 
Wm, E. Hutton, David Rosner, and 
B. B. McCay, of Denver, also nominate 
James A. Woods for the office of State 
Delegate for and from the State of 
Colorado, for the regular three-year 
term to begin at the adjournment of the 
1940 Annual Meeting. 


[IDAHO 


To THE BoaRD OF ELECTIONS: 


= undersigned hereby nominate 
liver O. Haga of Boise, for the office 


of State Delegate for and from the State 
of Idaho, to be elected in 1940: 

Edward J. Frawley, James W. Blaine, 
Laurel E. Elam, Carl A. Burke, Edwin 
Snow, Karl Paine, C. Stanley Skiles, 
E. H. Anderson, Robert Ailshie, J. L. 
Eberle, Chas. H. Darling, E. B. Smith, 
J. F. Martin, Ralph R. Breshears, 
W. Ddwain Vincent, M. Oliver Koelsch, 
James H, Hawley, Oscar Worthwine, 
Jess Hawley, Sam Griffin, Frank E. 
Chalfant, Charles C. Cavanah, Harry S. 
Kessler, W. H. Davison and Maurice 
H. Greene of Boise. 

Ralph L. Albaugh, E. A, Owen, 
O. A. Johannesen, and Otto McCut- 
cheon of Idaho Falls. 

Abe Goff, and Bert Hopkins of Mos- 
cow. 

Milton E. Zener and A. L. Merrill of 
Pocatello. 

R. P. Parry, Asher B. Wilson, John 
W. Graham, Frank L. Stephan and 
Marshall Chapman of Twin Falls. 


INDIANA 


To tHE Boarp oF ELECTIONS: 


The undersigned hereby nominate 
Harold H. Bredell, of Indianapolis, for 
the office of State Delegate for and 
from the State of Indiana, to be elected 
in 1940: 

Francis M. Hughes, Merle H. Miller, 
Carl Wilde, Elbert R. Gilliom, Howard 
P, Travis, Oren Stephen Hack, Fred- 
erick E. Matson, Harry T. Ice, Burke 
G. Slaymaker, Arthur L. Gilliom, Rob- 
ert D. McCord, Sidney S. Miller, 
Charles M. Wells, Grier M. Shotwell, 
David L. Chambers, Jr., Albert Ward, 
John K. Rickles, Perry E. O’Neal, 
Julius Birge, Sherwood Blue, Earl B. 
Barnes, Fred B. Johnson, James R. 
Chase, John G. Rauch, Harvey B. 
Hartsock, Paul G. Davis, and Kelso 
Elliott, of Indianapolis ; 

Eli F. Seebirt, of South Bend. 


LOUISIANA 
To THE Boarp OF ELECTIONS: 


The undersigned hereby nominate 
Charles E. Dunbar, Jr., of New Orleans, 
for the office of State Delegate from 
Louisiana, to be elected in 1940: 

Richard C. Cadwallader, of Baton 
Rouge ; 

Oliver P. Stockwell, of Lake Charles; 

Henry P. Dart, Jr., Burt W. Henry, 
Eldon S. Lazarus, James J. Morrison, 
Chas. F. Fletchinger, Sumter D. Marks, 
Jr., Wood Brown, Harry B. Kelleher, 
Paul Brosman, Cuthbert S. Baldwin, 
R. J. Weinmann, Justin V. Wolff, 
Charles Rosen, Gibbons Burke, Louis L. 
Rosen, J. Blanc Monroe, Geo. H. Ter- 
riberry, W. W. Young, Harry J. Zer- 
inger, Benjamin W. Yancey, Jos. M. 


Rault, Walter Carroll, Joseph M. Jones, 
Marion J. Epley, Jr., Wm. Behan 
Dreux, Jas. Hy. Bruns, John L. Toler, 
Henry H. Chaffe, Harry McCall, Vic- 
tor Leovy, Joseph W. Carroll, Azzo J. 
Plough, Henry G. McCall, Benjamin 
W. Dart, John Dart, Louis C, Guidry, 
and Leigh Carroll, II, of New Orleans; 
Pike Hall, of Shreveport. 


MINNESOTA 
To THE BoaArD OF ELECTIONS: 


The undersigned hereby nominate 
Morris B. Mitchell, of Minneapolis, for 
the office of State Delegate for and 
from the State of Minnesota, to be 
elected in 1940: 

W. K. Montague, James G. Nye, 
A. C. Gillette, Donald D. Harries, R. B. 
Reavill, F. C. Sullivan, and Wildey H. 
Mitchell, of Duluth: 

James H. Hall, of Marshall; 

Donald C. Rogers, Clark R. Fletcher, 
G. Aaron Youngquist, J. B. Faegre, 
F. H. Stinchfield, H. C. Mackall, R. M. 
Crounse, Perry R. Moore, F. M. Selan- 
der, Wilbur H. Cherry, Henry Rott- 
schaefer, Everett Fraser, Thomas E. 
Sands, Jr., John C. Benson, Geo. D. 
McClintock, Hayner N. Larson, Ray- 
mond A. Scallen, Claud G. Krause, Paul 
Christopherson, Rex H. Kitts, J. J. 
Gleason, Leonard O. Langer, Paul J. 
McGough, Lee B. Byard, David Shearer, 
Richard T. Angell, Harold G. Cant, 
Kenneth Taylor, H. W. Haverstock, 
A. D. Lindley, J. R. Kingman, Norton 
M. Cross, Hugh H. Barber, John F. 
Finn, Jr., Harry A. Blackmun, W. F. 
Marquart, Kenneth M. Owen, David E. 
Bronson, Donald West, Malcolm B. Mc- 
Donald, James E. Dorsey, Chas. F. 
Noonan, Leland W. Scott, Leavitt R. 
Barker, Chas. B. Howard, Chas. F. 
Keyes, F. N. Furber, Clay W. Johnson, 
C. A. Taney, C. R. Fowler, Simon Mesh- 
besher, and Daniel F. Foley, of Minne- 
apolis ; 

Geo. W. Morgan, Monte Appel, Cleon 
Headley, Guy Chase, Chas, W. Briggs, 
W. C. Gilbert, G. S. Macartney, R. O. 
Sullivan, J. C. Foote, Pierce Butler, 
Francis D. Butler, Edgar G. Vaughan, 
D. B. Rumble, E. S. Stringer, M. V. 
Seymour, Philip Stringer, James C. 
Otis, Roland J. Faricy, Montreville J. 
Brown, Frank C. Hodgson, Stan. D. 
Donnelly, Edwin B. Baer, F. G. Dorety, 
J. Neil Morton, Edward A. Knapp, W. 
H. Oppenheimer, and John A. Pearson, 
of St. Paul. 


NEW MEXICO 
To THE Boarp oF ELECTIONS: 


The undersigned hereby nominate 
H. A. Kiker, of Santa Fe, for the 
office of State Delegate for and from 
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the State of New Mexico, to be elected 
in 1940 for the vacancy in the term 
tu expire at the adjournment of the 
1941 Annual Meeting: 

Edwin S. French, Pearce C. Rodey, 
Robert W. Botts, C. M. Botts, Merritt 
W. Oldaker, D. A. Macpherson, Jr., 
Donald B, Moses, M. C. Mechem, and 
A. T. Hannett, of Albuquerque ; 

Don G. McCormick, Melvin 
and John R. Brand, of Hobbs; 

A. T. Rogers, Jr., Waldo Spiess, and 
M. E. Noble, of Las Vegas: 

Vincent M. Vesely, Howard B. Rich, 
and G. T. Hanners, of Lovington; 

Herbert B. Gerhart, Howard L. 
Bickley, Eva Thomas, Joseph M. Mon- 
toya, Daniel K. Sadler, Arthur R. Liv- 
ingston, Frank Andrews, L. C. White, 
John T. Watson, Donovan N. Hoover, 
M. W. Hamilton, A. K. Montgomery, 
Harry S. Bowman, and Filo M. Se- 
dillo, of Santa Fe; 

Floyd W. Beutler, of Taos. 


Neal, 


NEW YORK 
To THE Boarp oF ELECTIONS: 

The undersigned hereby nominate 
George H. Bond, of Syracuse, for the 
‘ office of State Delegate for and from 
the State of New York, to be elected 
in 1940: 

Charles W. Walton, Kenneth S. Ma- 
caffer, Robert C. Poskanzer, and Joseph 
Rosch, of Albany; 

Morey G. Bartholomew, Alger A. 
Williams, James C. Sweeney, A. How- 
ard Aaron, William C. Warren, Jr., 
Manley Fleischman, Elmer C. Miller, 
Christopher Baldy, and Thomas Pen- 
ney, Jr., of Buffalo; 

Harry H. Flemming, of Kingston; 

H. G. Morison, Carl M. Owen, Har- 
old J. Gallagher, Theodore Kiendl, 
John W. Davis, William D. Mitchell, 
Joseph M. Proskauer, Edward C. 
Bailly, William FitzGibbon, Joseph M. 
Hartfield, William C. Breed, Charles 
H, Tuttle, John Kirkland Clark, Wil- 
liam L. Ransom, Robert E. Coulson, 
Jacob H. Goetz, Colley E. Williams, 
Charles H. Strong, and Henry S. 
Reeder, of New York City; 

Paul Folger, Arthur E. Sutherland, 
Arthur V. D. Chamberlain, Kenneth 
B. Keating, Harold H. Barnsdale, 
Charles S. Wilcox, T. Carl Nixon, 
Byron C. Johnson, Eugene Raines, 
Charles W. Green, George F. Bodine, 
William F. Strang, and H. Douglass 
Van Duser, of Rochester ; 

Arthur W. Agan, Edmund H, Lewis, 
H. Duane Bruce, A. H. Cowie, George 
W. Lee, Frank H. Hiscock, Benjamin 
E. Shove, Stewart F. Hancock, Horace 
M. Stone, Tracy H. Ferguson, and 
Lewis C. Ryan, of Syracuse. 


NEW YORK 

The undersigned hereby nominate 
James W. Ryan, of New York City, 
for the office of State Delegate for and 
from New York: David S. Jackson, 
Laurence E. Coffey, Thomas C. Burke, 
and Charles S. Desmond of Buffalo. 

D. Roger Englar, T. Catesby Jones, 
Oscar R. Houston, George S. Brengle, 
Henry N. Longley, Leonard J. Matte- 
son, Martin Detels, P. J. Kooiman, 
P. J. R. McEntegart, John M. Aherne, 
Henry J. Bogatko, Paul H. Lacques, 
Charles F. Quantrell, John W. Cran- 
dall, David Asch, Jerome S. Hess, 
Mitchell B. Carroll, Harold Harper, J. 
M. Richardson Lyeth, Phanor J. Eder, 
George C. Sprague, Sanford H. E. 
Freund, John Tilney Carpenter, E. 
Curtis Rouse, George deForest Lord, 
Theodore L. Bailey, Edward Schuster, 
and Harry M. Zuckert, all of New York 
City. 


NEW YORK 
To THE Boarp oF ELECTIONS: 

The undersigned hereby nominate 
William Miller Winans, of Brooklyn, 
for the office of State Delegate from 
the State of New York, to be elected in 
1940: 

William Payson Richardson, William 
V. Hagendorn, Donald F. Sealy, Jerome 
Prince, Arthur Block, Stephen Callag- 
han, Charles D. Cords, Abner C. Sur- 
pless, A, Ernest Harris, Albert Hutton, 
John C. Doyle, Richard J. Maloney, 
Harry W. Bell, John S. Russell, Wal- 
ter Bruchhausen, Edward J. Connolly, 
Miles F. McDonald, Nathan Sweedler, 
Anthony F. Tuozzo, and Frederick W. 
Sparks, of Brooklyn; 

Orvill C. Snyder and 
Weyrauch, of Freeport; 

Henry W. Nichols, William M. Pat- 
terson, Ward V. Tolbert, John L. Mc- 
Master, Edward H. Wilson, Henry 
Alan Johnston, and William A. Hy- 
man, of New York City. 


Martin H. 


OREGON 
To THE Boarp oF ELECTIONS: 

The undersigned hereby nominate 
Sidney Teiser, of Portland, for the 
office of State Delegate for and from 
the State of Oregon, to be elected in 
1940: 

A. K. McMahan, of Albany; 

Harold Banta and James T. Donald, 
of Baker; 

Oscar Hayter, of Dallas; 

David B. Evans, Lawrence T. Har- 
ris, S. M. Calkins and Wayne L. 
Morse, of Eugene; 

Eugene E. Marsh, Elliott B. Cum- 


mins, W. T. Vinton, and George Ney. 
ner, of McMinnville; 

J. W. MclInturff, of Marshfield; 

George M. Roberts, of Medford; 

Will M. Peterson and J. R. Raley, of 
Pendleton ; 

Roscoe C. Nelson, Jr., Robert ¢ 
Hunter, Thomas J. White, Andrew 
Koerner, Frank C. McColloch, Paul P. 
Farrens, James C. Dezendorf, Abraham 
Asher, Robert O. Boyd, James W. 
Crawford, Louis P. Hewitt, and W. 6. 
Keller, of Portland; 

A. N. Orcutt, of Roseburg: 

George Rossman, Percy R. Kelly, 
John L, Rand, I. H. VanWinkle, Wil- 
lis S. Moore, Allan Grant Carson, 
Grace E. Smith and Custer E. Ross, 
of Salem; 

Celia L. Gavin, of The Dalles. 

Robert D. Lytle, of Vale. 


UTAH 
To THE Boarp oF ELECTIONS: 

The undersigned hereby nominate 
Robert L. Judd, of Salt Lake City, for 
the office of State Delegate for and 
from the State of Utah, to be elected in 
1940: 

Elliott W. Evans, of Bingham Can- 
yon; 

A. Sherman Christenson, of Provo; 

A. H. Nebeker, Calvin Behle, Joseph 
S. Jones, William J. Lowe, Geo, R. 
Corey, Dean F. Brayton, Geo. H. Smith, 
Paul B. Cannon, Ralph T. Stewart, 
Lynn S. Richards, Golden W. Robbins, 
W. D. Allen, Jesse R. S. Budge, Eu- 
gene E. Pratt, Geo. Jay Gibson, John 
D. Rice, A. L. Hoppaugh, Robert E. 
Mark, Alex D. Moffat, Franklin Riter, 
G. A. Marr, A. M. Cheney, and Wm. M. 
McCrea, of Salt Lake City. 


TERRITORIAL GROUP 


To THE Boarp OF ELECTIONS: 


The undersigned hereby nominate L. 
Dean Lockwood, of Manila, P. L., for 
the office of State Delegate for and 
from the Territorial Group, to b 
elected in 1940 to fill the vacancy now 
existing in the term to expire at the 
adjournment of the 1941 Annual Meet- 
ing: 

Geo. R. Harvey, S. W. O’Brien, 
J. C. Vickers, T, A. Lynch, John R. 
McFie, Jr., E. A. Perkins, James M. 
Ross, Francisco Ortigas, Jr. A. M. 
Opisso, Courtney Whitney, Frank W. 
Brady, Jose A, Santos, Felipe Ago 
cillo, -J. Wolfson, Benj. S. Ohnick. 
E. P. Revilla, Claro M. Recto, C. A. 
Dewitt, Manuel Camus, Robert Janda, 
F. A. Delgado, Golden W. Bell, Man- 
uat Lim, Vicente J. Francisco and 
Jose C. Abreu, of Manila. 





To THE 

T wa 

I rei 
April i 
the art 
issue a 
introdu 
tious, € 
treated 
the inte 
at hand 
a nice 
ness——O 

It ha 
that we 
millenn 
passage 
even W 
complic 
dices ai 
turies. 
now ex! 
with m 
fied leg 
upon th 
we hav 
time. 

I car 
can sti 
right te 
viduals- 
can do 
—by « 
by den 
than by 
such a 

May 
number 
I have 
or at t 
the slig 
of my 
that th 
of the 
estly be 
enemy, 
the mos 
ing felt 
of the | 

I apy 
telligen 
extreme 
fession, 


ninate 
y, for 
r and 
ted in 


Can- 


Comments —Letters 


“Woman and the Law” 
To THE EpITor: 


T was with surprise and regret that 
I read Miss Brown’s article in your 
April issue. I had read and enjoyed 
the article of L. T. S. in a previous 
issue and had failed to find that its 
introduction was in any manner face- 
tious, or that the subject at hand was 
treated with levity, but rather enjoyed 
the interesting approach to the problem 
at hand and considered the introduction 
a nice understanding of human weak- 
ness—or should we say strength? 

It has always seemed strange to me 
that women could hope to obtain the 
millennium of so-called equality by the 
passage of an abstract amendment— 
even were it not fraught with legal 
complications—in view of the preju- 
dices and discriminations of many cen- 
turies. I appreciate that women must 
now excel to hold comparable positions 
with men, and that some few unjusti- 
fed legal discriminations still remain 
upon the statute books in our land, but 
we have come a long way in a short 
time. 

I cannot help but feel that women 
can still attain their goal and their 
right to live their fullest life as indi- 
viduals—in so far as any human being 
can do so in our complicated society 
—by continuing their hard work, and 
by demonstrating their worth, rather 
than by demanding idle statements of 
such a goal, 

May I say that in my substantial 
number of years practicing as a lawyer 
| have never experienced in the Court 
or at the hands of my fellow lawyers 
the slightest discrimination on the basis 
a my sex. My experience has been 
that the discrimination existent is that 
ot the general public, wherein I earn- 
estly believe woman is her own worst 
fnemy, because she herself has been 
the most persistent and vicious in mak- 
ing felt and carrying on the traditions 
Mt the centuries. 

[ appreciate that Miss Brown is in- 
telligent, learned, and from all reports 
‘xtremely capable in her chosen pro- 
fssion, and her experience mav have 





been entirely different than mine. On 
the other hand, I realize that as law- 


yers go, I would be deemed mediocre 


—neither famed nor rich, and with no 
prospect of ever being so. Possibly 
my mediocrity has dulled my percep- 
tion of the problem at hand, but, thank 
God, it has not dulled my sense of 
humor. 


C.F. 


To THE EDITOR: 


HILE I am always interested in, 
and probably read every article 
that appears in the JoURNAL, I was 
quite amused with the article in the 
April edition under the heading “Woman 
and the Law.” The author’s name is 
not given and I do not recognize her 
picture. At the outset, it might be 
doubted if the manner of selecting the 
author to serve as a juror was a com- 
pliance with the statute in that respect. 
I was one of defense counsel in the 
so-called “fixing” case to which she 
refers. What strikes me in the article 
is that, while she was “greatly disap- 
pointed” because not accepted by the 
district attorney to serve as a juror in 
that case, she indicates very fixed con- 
clusions on page 355 on the subject 
of disregarding testimony of distin- 
guished federal judges; this, notwith- 
standing that the testimony of character 
witnesses is legal evidence and is to be 
considered by a jury along with all of 
the other evidence in the case. Her 
comments on this character of evidence, 
while apparently willing to accept the 
testimony of convicts, would seem to in- 
dicate her disqualification to serve as an 
impartial juror in that case, and that 
the district attorney in dismissing her, 
through an error of judgment, favored 
the defendants. 

I emphatically agree with the closing 
words of the article concerning the 
treatment of women jurors. To my 
mind, attempted flattery of women jurors 
is below the dignity of an attorney and 
a reflection on the juror’s intelligence. 
Nevertheless, our author’s experience 
would have been still more broadened 
had occasion presented for her to serve 





sufficient. 





TO MEMBERS 
If your wife likes to read the JouRNAL, we 
should be glad to have it sent to your home 
instead of to your office. A note to us will be 








on a jury where a certain government 
counsel seems to delight in reciting her 
many years of effort to bring about the 
legality of women jurors. Not all of the 
“stage play” comes from men. 

Chicago. Epwarp J. HEss. 


UR contributor L. T. S., telling of 

her experiences as a juror, in the 
April number of the JournaL (page 
355), referred to the several ways in 
which men lawyers showed that they 
were conscious of the presence of 
women in the jury-box. Among other 
things, one of the lawyers “appeared 
in a different suit each day with a 
different collar and a shirt of brilliant 
hue.” This lawyer writes us: 

“Allow me to convey to you my 
opinion that the article ‘Woman and 
the Law,’ which appeared in the 
April, 1940, issue, was one of the 
most interesting and intelligent com- 
mentaries by woman jurors that I 
have ever read. I think that lawyers 
in general could profit immensely by 
following L. T. S.’s suggestions. I 
know that I have gleaned a number 
of valuable lessons therefrom.” 


The Torrens System 


To THE EpitTor: 

HERE is not much to be gained 

by continuing the discussion on 
land registration started by my review 
in the February issue of the JouRNAL 
to which my friend Mr. Richard W. 
Hale of the Massachusetts Bar replied 
in the April number. 

Mr. Hale is a very eminent convey- 
ancing lawyer but both from his article 
published in the National Real Estate 
Journal, with which I am familiar, and 
in his comment in the April number of 
the JouRNAL it is apparent that his 
views are colored by and his opinion 
based upon his experience in Massa- 
chusetts. From what I know of the 
situation and what Mr. Hale says about 
it, it is entirely correct. Unfortunately 
perhaps, as the General Counsel of the 
National Association of Real Estate 
Boards, I have had to base my views 
upon the forty-seven other states in 
addifion to Massachusetts, including my 
own experience in Illinois, which has 
not been inconsiderable in this field. 

Consequently, even though I do not 
agree in the designation by Mr. Hale 
of what Professor Powell has written 
as “stuff,” my views on the general 
question have been formulated in the 
light of many years’ consideration of 





452 


AMERICAN Bar ASSOCIATION JOURNAL 


[ Vox. 2 





this question in which I have not been 
unfriendly to the land registration sys- 
tem. It remains a fact however that 
in this vicinity as well as in many 
others the Bar prefers the title guaran- 
tee system to the land registration 
system. 

Only last week a significant thing 
in this matter came up in our own 
office: namely, the question as to 
whether one of the federal agencies, 
the Federal Housing Administration, 
would accept an abstract and opinion as 
many private investors, insurance com- 
panies and the like do in connection 
with a large loan. They took the posi- 
tion that, except in rural communities 
where guarantee policies were not 


available they would insist upon a 
guarantee policy, and would not ac- 
cept either a land registration certifi- 
cate or an abstract. 

This means that a lawyer who has 
accepted either a land registration cer- 
tificate or an abstract on behalf of his 
client in connection with the title ex- 
amined by him, is forced to put his 
client to the additional expense of a 
guarantee policy also. 

This is one of the reasons why I 
repeat that most lawyers handling 
these matters would agree, I think, as 
I stated in my review, with the con- 
clusions reached by Professor Powell 
and would prefer either an abstract 
and opinion which would lower the 


cost of the subsequent policy or a 
guarantee policy in the first instance. 

Perhaps one reason that the land 
registration system has worked so sue. 
cessfully in Massachusetts is that, from 
my knowledge of the situation there, 
they have not developed an adequate 
abstract system such as is in effect in 
other jurisdictions. 

I can not speak for Massachusetts 
and am perfectly willing to agree that 
Mr. Hale can do so, but I am conf- 
dent that I do speak for the lawyers 
handling such transactions in this vicin- 
ity and in many others throughout the 
country. 

NATHAN WILLIAM MacCueEsney 
Chicago. 





Finding the Decisions On the Rules 


With the publication of Mr. Holtzoff’s book on the 
New Federal Rules of Civil Procedure, the JouRNAL 
is ending its service to its members on Decisions on 
the Rules. In the probationary period, when the rules 
were not yet well known and they lacked the benefit of 
judicial interpretation in actual cases throughout the 
country, the JouRNAL regarded it as a necessary and 
useful service to print the bulletins issued by the De- 
partment of Justice containing all federal decisions 
concerning the rules. Mr. Holtzoff’s book, which is 
now issued, contains the text of the rules, with a ref- 
erence rule by rule to all the decisions of 1938 and 39, 
supplementing the two volumes issued by the American 
Bar Association giving the proceedings of the Cleve- 
land Institute and the Washington and New York 
Institutes. These three books, and private publications, 
will no doubt continue to be indispensable sources of 
information to the student of the rules. 

The Attorney General has been furnishing copies of 
the department bulletins to the federal judges and dis- 
trict attorneys, and to a considerable number of law 
libraries throughout the country. Current decisions are 
also reported in the Federal Reporter and the Federal 
Supplement and the digests of the advance sheets and 
the bound volumes of the Reporter System. In addi- 
tion there are at least three current publications which 
are very valuable and will no doubt be used extensively 
by lawyers who are so situated that they feel at liberty 
to spend the necessary money for these excellent ser- 
vices. 

All told, the profession is now thoroughly well served 
in the matter of federal decisions on the New Rules 
of Civil Procedure, and limitations on its space compel 
the JourNAL to withdraw from a field which now seems 
to be well supplied. 





LAW LIBRARY ASSOCIATION OF GREATER 
NEW YORK 


HE Law Library Association of Greater New 

"T York held its annual meeting at dinner on Feb. 5. 
Lawrence H. Schmehl, of the New York County 
Lawyers’ Association, presided as President of the As- 
sociation, and presented a resumé of the first year’s 
work, calling attention particularly to the six regular 


meetings held during the year at which there was an 
average attendance of thirty-seven. A. Alfred DeVito, 
Library of the Court of General Sessions was elected 
President; Mrs. Helen Smith Helmle, Library of the 
Equitable Life Assurance Society, Vice-President ; and 
Miss Irene J. Catterson, Library of U. S. Circuit Court 
of Appeals, Secretary and Treasurer. 

The new President spoke on a number of important 
subjects: the unfortunate duplication in law reporting 
aud in the publication of law books; the need of action 
by the Association to improve the professional standing 
of law librarians, particularly when the question arises 
as to appointments to fill vacancies ; and to make the in- 
fluence of the profession of importance in deciding pub- 
lic questions of interest to law libraries and librarians. 

On motion duly adopted the President appointed a 
Legislative Committee to Study Bills Pending in the 
State Legislature affecting Law Libraries, and to con- 
sult with the directors of the Association and with the 
Legislative Committees of the New York City Bar As- 
sociation and the New York County Lawyers’ Associa- 
tion and any other interested bodies. 

At the April dinner Franklin O. Poole, Librarian 
of The Association of the Bar of the City of New York, 
gave a brief history of the library since he become a 
member of its staff. He mentioned a number of funda- 
mental principles of administration he had learned, one 
being that “a book out of place is a book not in the 
library.” 

John J. Barry, from the Bronx County Bar Associa- 
tion Library, advised the members as to the duties of a 
librarian. “A librarian must know the books on the 
shelves in order to instruct those that use them.” He 
advocated that the Association present to the Civil 
Service Commission a list of the required qualifications 
of a Law Librarian, referring to the Queens Library 
Bill that is awaiting the signature of the Governor, but 
added that one of-the most essential qualifications 
irrespective of what type library is the virtue of 
“patience.” 

Louis Pilatsky, manager of the New York office of 
the West Publishing Co., gave his views on law library 
work as seen by those “on the other side of the fence. 
He stated “that there was no need for a librarian to 0e 
a lawyer but you must know your books, where to get 
them, what they contain, the best book for each class 
fication.” 
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HK emedy for **SEARCHITIS”’? 


**SEARCHITIS”’ is a nervous disease of lawyers brought on by the 
fear that they have not gone to all the sources where cases in point 
may be found. 


yp. * Remedy: The American Law Reports annotations are the 
best known and most widely used remedy because: 
1. A.L.R. editors are men with many years’ research experience. 


2. These editors not only know how but have the time to exhaust 
these sources. 


- These editors are expert case expositors and are able to put a 
true value on each of the cases discussed in the problem. 


- The A.L.R. Word Index or Digest, either one you choose, quickly 


leads you to the correct annotations. 


- The A.L.R. Blue Book keeps every annotation down to date 
so that all of these, over 12,500 annotations, lead you to the 
latest cases on the subject. 


The easy way to abolish the unproductive hours of research is to be- 
come an A.L.R. addict and there are many of these among the out- 
standing lawyers in every locality. 





Either publisher would be pleased to furnish full information on request 


THE LAWYERS CO-OPERATIVE PUBLISHING CO., Rechester, New York 
BANCROFT-WHITNEY COMPANY - - * San Francisco, California 














News of the Bar Associations 


Kentucky State Bar Association—Eight Hundred Lawyers 


Attend Annual Meeting—Forums on Criminal and 


ivil 


Law—Statute Law Revision—Judge Thomas Honored at 
Banquet—New Officers 


HE 1940 Annual Meeting of the 

Kentucky State Bar Association 
which was held in Louisville on April 
3, 4 and 5, was attended by more than 
eight hundred members, representing 
nearly one-third of the total number 
of active lawyers in Kentucky. One 
of the major events on the program 
was the banquet given on the evening 
of April 4 in honor of Judge Augustus 
Thomas, who has been serving on the 
Court of Appeals of Kentucky (the 
highest court of the state) for more 
than twenty-five continuous years. 

On the evening of April 3 and prior 
to the opening of the business sessions 
which were scheduled for the follow- 
ing morning, two forums were con- 
ducted, one being on Criminal Law and 
the other on Civil Law. The discus- 
sion on’ Criminal Law was held by 
Hon. James Park, Lexington, Common- 
wealth’s Attorney for that Judicial 
District. It resulted in many interest- 
ing questions being raised and propos- 
als being adopted with reference to 
changes and improvements in the ad- 
ministration of criminal law. The 
forum on Civil Law was led by Hon. 
James W. Stites, Louisville, a former 
member of the Court of Appeals, and 
this meeting extended over two hours, 
during which many of the recent opin- 
ions of the Court of Appeals were re- 
ferred to and discussed, and extended 
consideration was given to many prob- 
lems that arise in daily practice. On 
that same night the Association was 
host to all of its members and their 
ftiends at a smoker. 


Statute Revision 


The business sessions of the Conven- 
tion opened on the morning of April 4 
and addresses were delivered by Judge 
Lafon Allen, President of the Associa- 
tion, and Hon. A. E, Funk, Assistant 
Attorney General of Kentucky. In the 
course of his remarks Judge Allen dis- 
cussed what was being done by a com- 
mittee relative to increasing the stand- 
ards and requirements for admission 
to the practice of law in Kentucky. He 
told of the general problems that had 
arisen in connection with complaints 
that had been filed against members of 
the Association. He reviewed the ac- 
complishments of the Statutes Revision 
Committee and referred to the fact that 


JOHN B. RODES 
President, Kentucky State Bar 
Association 





upon the recommendation of the Stat- 
utes Committee more than 1000 obso- 
lete, unconstitutional, and meaningless 
statutes had been repealed by the 1940 
Session of the General Assembly of 
Kentucky. Emphasis was placed upon 
the fact that the work of many years 
in attempting to secure more adequate 
means for providing for appellate 
judges had resulted in success by rea- 
son of the passage in the last General 
Assembly of a bill providing for pen- 
sions. 

General Funk reviewed and analyzed 
the laws that had been enacted at the 
1940 session of the General Assembly. 
He explained the contents of the more 
important bills and told why it had be- 
come necessary that the Governor veto 
certain measures that had been passed 
by the Senate and House of Represen- 
tatives. 

During the afternoon session ad- 
dresses were delivered by Judge John 
T. Loughran, a member of the Court 
of Appeals of New York; Howard L. 
Barkdull, Cleveland, Ohio, a former 
president of the Ohio State Bar Asso- 
ciation; and Burt J. Thompson, Forest 
City, Iowa, a former president of .the 
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Iowa Bar Association. Judge Lough- 
ran in the course of his remarks re. 
viewed the obligations of members of 
the bench and members of the bar and 
urged a continuation of the high stand. 
ards that have characterized the bench 
and bar for many years. 
Probate Law Revision 

Mr. Barkdull, in discussing the ad- 
visability of the adoption of a Probate 
Code, told the Kentucky Bar of the ex- 
periences of the Ohio Bar in obtaining 
the adoption of such a code and of the 
effects of its operation. He suggested 
that Kentucky “take the best of the 
codes in other states and apply them 
to local needs and conditions.” 

Mr. Thompson discussed Rural Legal 
Institutes. He urged Kentucky lawyers 
to adopt the system of Institutes de- 
signed to keep the average lawyer 
abreast of the law and to aid him in 
meeting problems that continually arise 
in the profession. 

During the noon recess on Thursday 
a small luncheon was given by the As- 
sociation in honor of Judge Elwood 
Hamilton, Louisville, a member of the 
Circuit Court of Appeals for the Sixth 
District ; Judge H. Church Ford, Judge 
of the United States District Court for 
the Eastern District of Kentucky: 
Judge Shackelford Miller, United States 
District Judge for the Western Dis- 
trict of Kentucky; and Judge Mac 
Swinford, United States District Judge 
for Kentucky. This luncheon was at- 
tended by the speakers on the conven- 
tion program and the past presidents 
of the Association. 


Annual Banquet—Judge Thomas 
Honored 

The annual banquet was held on the 
evening of April 4. It was attended 
by more than 500 persons. The guest 
of honor was Judge Gus Thomas and it 
commemorated more than twenty-five 
years of continuous service by him on 
the Kentucky appellate bench. Judge 
Richard C. Stoll, Lexington, Kentucky, 
presided as toast-master. The speakers 
that were introduced by Judge Stoll 
were Governor Keen Johnson, Chiet 
Executive of Kentucky; Hon. William 
H. Fulton, a member of the Kentucky 
Court of Appeals; Judge Elwood Ham- 
ilton, Louisville, Kentucky; Judge 
Richard Priest Deitzman, Louisville, 
Kentucky, a former member of the 
Kentucky Court of Appeals; and Mr. 
Terry P. Smith, Mayfield, Kentucky, @ 
banker from the judge’s home tow? 
Tribute was paid to Judge Thomas for 
many years of useful and valuable ser- 
vice upon the bench. It was pointed 
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out that his opinions appeared in each 
of more than the last 100 volumes of 


the official Kentucky Reports. He was | 


referred to by Governor Johnson as the 
“genial, lovable patriarch of the Court 
of Appeals.” Judge Fulton described 
him as “truly a great Judge and en- 
titled to be so regarded in the judicial 
history of Kentucky.” Judge Hamilton 
said: “No man can read the record and 
fnd that a single line he has ever put 
into the printed word has shown the 
slightest partisanship.” Mr, Smith said: 
“A prophet does have honor in his own 
town.” In presenting Judge Thomas 
ior a response Judge Stoll said: “Old 
friend, we love you.” 


Judge Thomas expressed his deep ap- | 
preciation to the Bar of Kentucky for | 
the many kindnesses that they had ac- | 
corded him and said that he cherished | 
an ambition to serve on the court longer | 


than any other man. That goal, he 


said, will have been reached in about | 
another year. He said that he was far | 


from ready to take advantage of the 
recently enacted appellate judges’ pen- 
sion law because “I feel myself fully 
ible to continue the performance of the 
duties of the position and as long as I 


m in that condition, I do not feel | 
like voluntarily imposing upon the 


Commonwealth the burden of paying 
out annually an additional $5,000 with 


no increased amount of services.” Fol- | 


lowing the response by Judge Thomas 
a silver service was presented on be- 
half of the Kentucky Bar by Judge 
Allen to Judge Thomas. 

The banquet was followed by a dance 
given in honor of the visiting lawyers 
and their guests. 


Unemployment Compensation— 
Taxation 


At the Friday morning session of the 
convention, addresses were delivered by 
Hon. Robert Hensley, Chief Attorney 
for the Unemployment Compensation 
Commission of Kentucky, and Hon. H. 


Clyde Reeves, Commissioner of Rev- 


tnue of Kentucky. The Unemployment 


Compensation Act was reviewed at | 


some length by Mr. Hensley, in which 
te told of the experiences that the 
Commission had had during the few 
years that the Act had been in opera- 
tion and made a number of suggestions 
that would be helpful to lawyers in 
‘presenting both employers and em- 
ployees before the Commission. 

Mr. Reeves discussed problems that 
arise in connection with the adminis- 
ration of the Income and Inheritance 
ax Laws and said that in so far as 
meome taxes are concerned experience 
tas demonstrated that “a judicious ex- 











eenditure of more money for income 
&X administration would result in sub- | 
‘antially increased revenues to the | 

















ATCHES have no way of directing their 

activities. That’s one important reason 
why IRM includes a plant’s employees in its 
broad fire-prevention service. 

When the worker at the bench once under- 
stands thoroughly that a plant fire will probably 
throw him out of a job, he’ll think twice before 
he breaks a rule about smoking, or lets a trash 
pile accumulate. He'll also be more likely to 
study the instructions on fire extinguishers; to 
familiarize himself with the company’s other fire- 
fighting equipment and to watch valves more 
closely. 

Because IRM makes such thorough work of 
fire-prevention, the buildings it insures are im- 
proved risks—buildings where costly fires are 
less likely to occur. And by keeping fire losses 
down, IRM has been able to return 25% of its 
premiums to policyholders every year since 
organization—sound indemnity at minimum cost! 


——IMPROVED Risk Mutuats— 


60 JOHN STREET, NEW YORK 


A nation-wide organization of old established, 

standard reserve companies writing the follow- 

ing types of insurance: Fire »« Sprinkler Leakage 

« Use and Occupancy « Tornado and Windstorm 

Earthquake + Rents « Commissions and 

Profits « Riot and Civil Commotion « Inland 
Marine 
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State and more equitable treatment of 
taxpayers.” In discussing the Inherit- 
ance Tax Law he said that there had 
been “an improvement in the inherit- 
ance tax administration and that in 
recent weeks final disposal has been 
made of four more cases daily than new 
ones originating.” He said: “We have 
no interest in raising values listed, but 
only in taxing proper values.” 


Officers Elected 


Prior to the opening of the conven- 
tion a meeting of the Board of Com- 
missioners of the Association was held 
at which the following officers were 
elected to serve until the 1941 annual 
meeting: John B. Rodes, Bowling 
Green, president; reelected were: L. B. 
Alexander, Paducah, and Francis M. 
Burke, Pikeville, vice-presidents; C. 
Hill Cheshire, Frankfort, registrar- 
treasurer; Samuel M._ Rosenstein, 
Frankfort, secretary. 

SAMUEL M. ROSENSTEIN, 
Secretary. 


The Allegheny County Bar 
Association (Pittsburgh, Pa.) 


HE Allegheny County Bar Asso- 

ciation endeavors to bring about an 
understanding of the respective duties 
which the public, the bench and the bar 
owe to one another in obtaining and 
promoting justice. Its policy is both to 
educate the lawyer in his duty to his 
fellow-lawyer and the profession of the 
law, and also to indicate to him the 
part that he must play in his public 
relationship. While so concerned with 
itself, the association also asks the pub- 
lic—the layman—to consider the recip- 
rocal duty and attitude which must be 
displayed toward the law, the bench 
and the bar if justice must be attained. 
It endeavors to uphold and strengthen 
the power and benign influence of the 
courts through the cooperation of all 
groups of people. It is most active and 
progressive in its aims and work. To 
carry out its purposes and policies, the 
association works through sixteen com- 
mittees, all of which are important and 
a part of the general plan and aims of 
the association. 

The Committee on Offenses; com- 
posed of fifteen members appointed by 
the President of the Bar Association 
and approved by the Court of Common 
Pleas of Allegheny County, sits con- 
tinuously to hear complaints and 
charges against lawyers. During the 
past year, it has recommended several 
disbarments, suspensions, and repri- 
mands of various lawyers involved in a 
public scandal. The Bar Association 
has been commended by the newspa- 
pers, editorially and otherwise, and by 
the public, because of its initiative, 


courage, and results in this respect. 

The Committee on Public Relations 
is very active in maintaining proper 
reciprocal relationship between the pub- 
lic and the legal profession. For the 
past two years a radio program has 
been instituted over station WCAE and 
has received the favorable approval of 
the public. Talks are delivered over a 
fifteen-minute period each week from 
January to May inclusive. This week 
Jan. 11, 1940, the committee begins a 
new program of twenty addresses in its 
endeavor to inform the public of the 
various phases of new laws, their inter- 
pretation and meaning and any other 
matter of information and legal interest 
to the public. This committee also 
makes speakers available upon request 
to high schools and private and public 
organizations. 

The Committee on Legislation, which 
receives and studies statutes presented 
to it by lawyers and the public, has dur- 
ing the past legislative session held 
hearings and reviewed many proposed 
statutes and codes. It made a thorough 
study of the new Criminal Code and 
gave much assistance to the Legislative 
Committee in drawing up the final code 
which was presented to the Legislature. 

The Committee on Unauthorised 
Practice of Law has been very active 
in investigating complaints against per- 
sons, firms and corporations not au- 
thorized to practice law. It has insti- 
tuted and prosecuted legal proceedings, 
criminal and civil, to prevent unau- 
thorized practice. Several suits are 
now pending for injunctions, while 
conferences are being held with insur- 
ance agents and trust companies con- 
cerning the elimination of various 
phases of unauthorized practice. 

The Committee on Legal Institutes 
during the winter season of 1939-40 
arranged a program of institutes as 
follows, without charge to those attend- 
ing: Pennsylvania Corporation Taxes 
and the Pennsylvania Personal Prop- 
erty Tax; Some Legal Problems from 
a Summer Vacation Trip; The Lawyer 
and His Client; Duties and Powers of 
the Trustee; The Doctrine of Promis- 
sory Estoppel in Contracts; Federal 
Estate Taxes—Valuation of the Gross 
Estate. After the lecture a general dis- 
cussion is permitted. Each institute is 
followed by a luncheon. By reason of 
the keen interest of the lawyers in the 
subjects and the high quality of the 
lectures, these institutes have become 
very popular with the members of the 
bar. 

The Committee on Placement is now 
at work establishing a bureau for plac- 
ing lawyers in offices or providing em- 
ployment for them. The field is yet un- 
developed. It will require some time 


to set up the complete machinery, by 
the committee is progressing with its 
work. 

Last summer the Allegheny County 
Bar Association endorsed and recom. 
mended Charles Alvin Jones for Judge 
of the Third Circuit Court of Appeals, 
He was later appointed by the Pres. 
dent. 


Boise, Idaho 


The Bar Association of Boise has 
just held the State’s first legal instj- 
tute held in this state. It was a great 
success. The subject for discussion 
was the Securities Act of 1933. Chap. 
ter X of the Chandler Act, especially 
as it comes within the influence or 
jurisdiction of the S. E. C., and the 
Trust Indenture Act of 1939, were also 
discussed. These matters were pre- 
sented by highly qualified men, under 
the direction of Day Karr of Seattle, 
the Regional Administrator of the S. 
E. C. Substantially all of the Boise 
attorneys and many attorneys from ad- 
joining districts were present. Com- 
ments of the attorneys on the success of 
the Institute have been commendatory 
and it has been suggested that such In- 
stitutes be held quarterly. 


Cincinnati 


HE Executive Committee holds a 

luncheon meeting every Friday 
Members of the various committees and 
other members of the Association attend. 
The attendance ranges from twenty to 
thirty-five and in the course of a year 
will include 100 different members of the 
Association. All matters and communi- 
cations which in any way concern the 
Association or the legal profession are 
discussed and voted upon at this meet- 
ing. The Executive Committee has full 
power to act upon most matters. If any 
matter requires special study, it is re 
ferred to the proper committee, which 
reports back to the Executive Commit- 
tee for further action. Four quarterly 
dinner meetings are held by the Asso- 
ciation and each of these meetings is at- 
tended by more than one third of the 
total membership of 820. Printed reports 
of each of the committees are submitted 
and such further action is taken by the 
Association as may be required in the 
particular case. There are about twenty 
active committees and such special com- 
mittees as may be appointed from time 
to time to take care of particular mat- 
ters. 

Particular stress could not truthfully 
be laid upon any branch of our work. 
Three or four matters are taken up at 
each Friday meeting and at least twelve 
of the committees are very busy. Of 
course, the nature of the work of one 
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or two of the committees is such that 
it is “noisier”, but the concrete results 
are greater and the work harder and 
nastier in such a committee as “investi- 
gation” ; its work is inexpensive, and its 
members are “unsung.” 

The committee on legislation is com- 
posed mostly of members of the State 
Legislature. It makes a detailed report 
from time to time during the session 
of the legislature on all pending bills of 
interest to the legal profession. It also 
takes an active part in the enactment of 
measures sponsored by the Bar. 

The committee on unauthorized prac- 
tice of the law is very vigilant in pre- 
venting such practice by realtors, banks, 
collection agencies, etc. It has been suc- 
cessful in a number of injunction suits. 

The committee on legal aid keeps in 
constant touch with the work of the lo- 
cal legal aid society and recommends 
such assistance, including financial aid, 
from the bar as it deems necessary to 
improve the service. 

The committee on candidates for judi- 
cial office conducts a questionnaire on 
all judicial candidates and takes such 
steps aS are necessary and possible to 
acquaint the voting public with the re- 
sult. 

The committee on activities of junior 
members is very active in promoting the 
interests of the younger members of the 
bar. Each year it sponsors several pro- 
grams aimed to educate the younger 
members in the art of practicing law in 
various fields, such as bankruptcy, ex- 
amination of titles, probate work, and 
the preparation and trial of cases. 

The committee on public relations 
last year published a series of short ar- 
ticles which aimed to acquaint the pub- 
lic with the work of courts and lawyers. 
lt is working along the same lines this 
year. 

An effort is also made to keep in 
touch with the work of the Ohio State 
Bar Association and to cooperate with 
it The representative of this associa- 
tion in the house of delegates of the 
American Bar Association gives a com- 
prehensive report of the proceedings of 
tach meeting of the latter association 
and makes such recommendations to the 
local bar association as he deems advis- 
able. 

The eighth annual “law institute” will 
be held in March, 1940. 
(de We 


Cleveland 


INE judges of the Probate, Com- 

mon Pleas and Appellate Courts 
Were cited on account of public careers 
which commenced twenty-five or more 
years ago, at a meeting of the Cleveland 
Bar Association which was held Tues- 
day, April 2, 1940. John P. Green was 


present on the occasion, which was his 
95th birthday. He was given a rousing 
welcome. President L. B. Davenport 
gave the citations to these judges: 


Judges Honored for Long Service 


Judges of the Court of Appeals: Hon. 
P. L. A. Lieghley, 35 years; Hon. Vir- 
gil J. Terrell, 32 years. 

Common Pleas Court Judges: Hon. 
Samuel E. Kramer, 32 years; Hon. 
George P. Baer, 35 years; Hon. Homer 
G. Powell, 26 years; Hon. Samuel H. 
Silbert, 29 years; Hon. Alva R. Corlett, 
34 years; Hon. Frank S. Day, 31 years. 

Probate Court Judge: Hon. Nelson J. 
Brewer, 32 years. 


Practically Entire Trial Bar 
Attends Institute 


Four hundred members of the Asso- 
ciation attended the Institute of the 
Association on April 17, 18, and 19, 
with Prof. Laurence H. Eldredge of the 
Law School of the University of Penn- 
sylvania speaking on the subject “Mod- 
ern Tort Problems.” Prof. Eldredge 
discussed such topics as “Negligence: 
What is it?”’; “Absolute Liability in 
Tort Law”; “Liability of Radio Broad- 
caster for Defamation”; “Landlord’s 
Liability for Disrepair” ; “The Right of 
Privacy”; “Liability to Children for 
Pre-Natal Injury.” Practically the en- 
tire trial Bar of Cleveland was present. 
The majority of the audience was made 
up of men and women past 35 years of 
age. 

The Association in the past month 
asked the Ohio delegation in Congress 
to provide for an additional judge in 





WAYMON B. McLESKEY 


President, Columbus Bar 
Association 


the United States District Court, North- 
ern District of Ohio. The argument in 
favor of such an additional judge which 
was sent to Washington, asserted that 
since 1923, when the third judge in the 
district was added, the work has in- 
creased almost threefold. 


New Officers 


The fiscal year of the Association will 
end May 7 at which time new officers 
will be elected. The report of the nomi- 
nating committee was read at the April 
meeting of the Association and there 
were no nominations in addition to those 
thus presented. As a result Herbert A. 
Spring will be elected president on May 
7 for a period of one year. Marcellus 
DeVaughn will be vice president and 
Herman H. David treasurer. The fol- 
lowing will be members of the executive 
committee for three years: Jerome N. 
Curtis, Raymond Dacek, Leonard H. 
Davis, Isador Grossman, Harry E. 
Smoyer, and Howard H. Webster. 

Mr. Spring has served as a member 
of the executive committee of the Asso- 
ciation, chairman of the campaign com- 
mittee, and chairman of the grievance 
committee, and has been active for years 
in other capacities in the Association. 
He graduated from the University of 
Colorado in 1914 and was admitted to 
the Bar of Ohio in 1916. 


Columbus 


MONG the many activities carried 

by The Columbus Bar Associa- 

tion, the following might be of special 
interest : 

1. For the past two years we have 
maintained a Speakers’ Bureau. 

2. We are carrying on at the present 
time a series a weekly original broad- 
casts, which are in the form of skits and 
are written and produced by our own 
members. 

3. Each year we hold the “Columbus 
Forum,” at which legal problems are 
discussed by experts. Last year the new 
Federal rules was the topic, while this 
year it was “Trends in the Decisions 
of the Supreme Courts of Ohio and of 
the United States.” Approximately 360 
attended. 

4. We conduct each year a refer- 
endum on the judicial candidates and 
make public the results. 

5. Our Grievance Committee is 
divided into two sections, the Investi- 
gating Section and the Judicial Section. 
The purpose of this division is to sepa- 
rate the prosecuting and judicial func- 
tions of the Committee. The Investi- 
gating Section investigates all charges 
made against lawyers whether oral or 
written, upon its own initiative or other- 
wise. The charges are either dismissed 
or presented to the Judicial Section. The 
Judicial Section has no connection what- 
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soever with the investigation but sits 
as a judicial body to determine probable 
guilt or innocence. If he desires, the 
lawyer may appear with or without 
counsel and present his defense. If 
the Judicial Section finds he is probably 
guilty of unethical conduct, the matter 
is presented to our Common Pleas 
Court. 

6. Our Committee on Judicial Admin- 
istration and Legal Reform is divided 
into six sections, each section working 
with a local State or Federal Court. 
This system is based upon the theory 
that the profession is primarily respon- 
sible for the administration of justice 
and that it is the duty of the Bar to 
cooperate with the Bench in that enter- 
prise. 

7. Our Committee on Law Enforce- 
ment advises, consults and cooperates 
with other groups or organizations who 
may be interested in law enforcement. 

8. For three years our Association 
has successfully opposed the reinstate- 
ment of disbarred lawyers. 

Economics of the Bar 

9. The Association recently conducted 
a survey in Columbus as to practice 
available, good will, etc. 

10. Our Committee on Professional 
Economics is considering an economic 
survey, a list of lawyers to whom the 
public may be referred, an endowment 
plan, a credit bureau and an employment 
bureau for young lawyers and legal 
stenographers. 

11. Last year the Association held 
joint meetings with the Press, Junior 
Chamber of Commerce, physicians and 
ministers. This year, in addition to 
those groups, meetings are being planned 
with the Real Estate Board, Senior 
Chamber of Commerce, labor, insurance 
underwriters, Builders Exchange, social 
workers and other similar organizations. 

12. Three of our Committees are 
cleaning up abuses practiced by both 
laymen and lawyers before the Indus- 
trial Commission of Ohio, and we are 
cooperating with other civic agencies to 
prevent their recurrence. 

13. Last year we secured 140 new 
members, an increase of approximately 
35 per cent. This year we have secured 
35 new members, making our member- 
ship approximately 540. 

W. B. McLesxey, President. 


New Orleans 


T the annual meeting of the New 
Orleans Bar Association on Nov. 
27, 1939, Sumter D. Marks, Jr., was 


elected president, Rudolph J. Wein- 
mann, Lawrence K. Benson and Eugene 
Thorpe vice-presidents, John Minor 
Wisdom secretary, and J. D. Dresner 
treasurer. 

The association furnishes speakers for 


PIERCE BUTLER, JR. 
President, Ramsey County Bar 
Association, St. Paul, Minn. 





monthly talks at the public library audi- 
torium on subjects of interest to lay- 
men, dealing with subjects selected by 
the sociology department of the public 
library; it also conducts, through the 
junior barristers group, a weekly radio 
talk or interview, designed to interest 
laymen. 

The junior barristers, a group of 
about 300 young lawyers within the as- 
sociation, who have not practiced 
more than seven years, and who func- 
tion largely through their own commit- 
tees, also have conducted a speaking 
campaign in the past year before high 
schools, parent-teacher associations, 
churches, and clubs on the subject of 
juvenile crime prevention. This ac- 
tivity, also carried on by the State Bar 
of California throughout the state, has 
proved one of the most popular ever 
undertaken by the local bar. 

Our association recently organized a 
placement bureau, the purpose of which 
is to discover and promote employment 
opportunities for the younger lawyers. 
It is hoped that the undertaking will 
furnish a convenient and practical 
means of assisting not only those who 
are seeking legal employment, but also 
those law offices and governmental 
agencies that may be in need of legal 
assistance and legally trained employees. 
No charge is made to applicants in this 
association. 

The association conducts a plebiscite 
on candidates for election to the trial 
courts, in which the lawyers of the 
county are given the opportunity to vote 
upon the qualifications of the several 
candidates, and the result of which is 
announced to the public through the 
press and other media. It also conducts 


a plebiscite on candidates for appoint- 
ment to the bench whose names may 
be under consideration by the governor, 
and communicates the result to the gov- 
ernor, but not to the public. 

The Los Angeles Bar Association is 
active in the work of the integrated 
State Bar of California, appointing and 
sending, to the annual conference of 
State Bar Delegates, 42 representative 
members, usually with a well-ccnsidered 
program of changes in procedural law 
and recommendations designed to pro- 
mote the welfare of the public. 

Legal aid has long been the deep con- 
cern of the association. Its members 
have contributed voluntarily to the legal 
aid foundation in order to supplement 
the fund made available by public agen- 
cies for this necessary work, and in 
other ways gives its co-operation and 
assistance. Many of the young lawyers 
give time, at stated periods, to the legal 
aid foundation. The problem of ade- 
quate and continuous support for legal 
aid is, however, still an unsolved prob- 
lem. 

It has appointed a special committee 
on reforms in appellate procedure, to 
study reforms by rule amendment 
rather than by statutory change, and an- 
other committee to study rules relative 
to criminal procedure. 

Last, but not least, the association 
publishes a monthly “Bar Bulletin,” 
which we believe is entitled to class 
among the best of the local legal pub- 
lications in the country. Its cost is 
largely covered by the advertising car- 
ried. Its circulation is considerably 
wider than the membership of the as- 
sociation. 


Houston, Texas 


HE outstanding feature of the As- 
_ Petre work this year was the 
legal institutes, under the leadership of 
St. John Garwood, vice president. 
Eleven lectures were given by outstand- 
ing jurists of the country. All were 
well attended. 

The board of directors established the 
offices of the executive secretary in the 
courthouse. While the office only oper- 
ated during the months of November 
and December, very substantial results 
were accomplished. Complete informa- 
tion on lawyers has been assembled and 
we hope to make the Association prac- 
tically all-inclusive for the ensuing year. 
Fourteen hundred have registered from 
the city under the new State Bar Act. 
The Association was able to be of con- 
siderable service in registering older 
members of the bar who had lost their 

A good start was made in dealing 
with the problem of unauthorized prac- 
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tice. The Committee made a tentative 
report of the widespread encroachments 
by abstract companies, trust companies, 
and so-called experts before administra- 
tive boards. The Association voted 
unanimously to give the committee a 
free hand. The committee is negotiat- 
ing a contract with the abstract com- 
panies which it is thought will meet 
with the approval of the Association, 
and, if it does, will serve as a basis for 
contracts with the other institutions. 


J. S. B. 


Toledo 


A new jury selection plan, which pro- 
ponents claim will result in a higher 
type of juries, has been placed in oper- 
ation in Lucas county. The plan was 
worked out by the judges of the com- 
mon pleas court and a committee of the 
Toledo Bar Association, composed of 
Milo J. Warner, chairman, and John D. 
Black, secretary and nine other mem- 
bers. 

In general the new system will pro- 
vide for the calling of juries by mail 
and for a pre-examination of those 
who may seek to be excused from jury 
service. Under the plan, the first notice 
to prospective jurors will be sent in a 
sealed envelope. With each will go a 
warning as to penalties if the person 
notified fails to heed the instructions to 
appear for examination. 

If the prospective juror is found sat- 
isfactory by the commissioners, his name 
is placed in the jury wheel, as in the 
past. Then when the 300 or so names 
are drawn from the wheel at a begin- 
ning of the term, a second sealed notice 
will be sent to all the prospective jurors 
thus drawn, 

In that notice a time will be fixed for 
the appearance before a judge of the 
court to lodge protests to service, if 
conditions have arisen that the juror 
feels precludes service. 

The judge will determine whether the 
excuse offered is justifiable. From time 
to time, jurors from these 300 will be 
notified by the sheriff to report for serv- 
ice. Those who definitely are dis- 
charged by the court will not be served 
by the sheriff, and a saving of several 
hundred dollars a year thus may be 
effected, it is said. 


New York County Lawyers’ 
Association 


ITH respect to the activities of 
the Association it may be said 
that they are constantly broadening in 
scope. The Forum & Social Committee 
has been conducting a series of forums 
at which topics of interest to the bar, 


and particularly to the younger mem- 
bers of the bar, are being discussed by 
leaders in the particular field. 

The Committee on Bankruptcy, un- 
der the leadership of Norman S. Goetz, 
Chairman, has conducted a series of 
lectures on the Chandler Act en- 
titled “One Year of the Chandler Act.” 

At each of the seminars there was a 
large attendance of the Bar, and on 
each occasion there were many Referees 
in Bankruptcy present in the audience 
or on the platform, not only from the 
Southern District but also from Brook- 
lyn, New Jersey, and up State New 
York. On the occasion of the last 
seminar, Senior District Judge Knox 
attended. 

It may be confidently stated that these 
seminars have served a useful purpose, 
not only in extending information to 
interested lawyers, but in giving to the 
members of the Association an added 
service. 

Other committees of the Association 
are engaged in activities which are 
equally important as those above out- 
lined. 

TERENCE J. McMANus, 
Secretary. 


Association of the Bar of the 
City of New York 


Charles H. Strong, secretary of The 
Association of the Bar of the City of 
New York, mentions some of the re- 
cent features among the many activities 
of that association: 

A forum, at which the subject of 
discussion was the Securities and Ex- 
change Commission Act, the chief 
speakers being Jerome N. Frank, com- 
missioner, Chester T. Lane, general 
counsel, and Arthur Hobson Dean of 
the New York City bar. 

Elaborate reports from the committee 
on law reform, relating to: 

(1) Consolidation of the courts in 
the city of New York; 

(2) The proposal that secretaries to 
judges be required to be lawyers and 
be prohibited from practising law; 

(3) <A proposed act to protect resi- 
dent debtors against adverse claims, 
where one of the claimants cannot be 
interpleaded because not subject to per- 
sonal service of process within the 
state ; 

(4) A proposal to substitute a man- 
datory amendment to the State consti- 
tution conferring the rule-making power 
on the courts absolutely, in place of the 
permissive amendment, which merely 
authorizes the legislature to delegate 
such power to the courts; 

(5) A recommendation that the law 


enacted in 1939, requiring the filing of 
partnership certificates by persons 
transacting business as partners under a 
partnership agreement, be expressly 
made applicable to professional partner- 
ships, and recommending other revi- 
sions of various sections of the penal 
law and partnership law in order to re- 
move ambiguity and eliminate unneces- 
sary duplication in the filing of partner- 
ship certificates. 

(6) A recommendation that the 
statute of limitations on sealed contracts 
shall be six years, the same as for un- 
sealed contracts. 

Continuous examination, by the com- 
mittee on federal legislation, of legis- 
lation pending in Congress and the sub- — 
mission of reports thereon to the ex- 
ecutive and to the Congress. 

Similar action by the committees on 
state legislation, criminal courts, law, 
and procedure, and taxation. 

Printed bulletins from these commit- 
tees are transmitted at short intervals 
to the respective legislative bodies and 
tc the executive. 

Much important and far-reaching 
legislation is affected by this process 
and the Association is frequently the 
recipient of commendation with respect 
to the reports of these committees from 
the executives and the congressional 
and legislative members. 

The committee on the judiciary has 
represented the legal profession most 
effectively with respect to appointments 
and elections to the court of appeals of 
the State of New York, the supreme 
court in New York county and Bronx 
county, and to the court of general 
sessions, a criminal court in New York 
city. 

The Association has created new 
committees as follows: on the bill of 
rights with former attorney-general 
William D. Mitchell as chairman, on 
administrative law with John Foster 
Dulles as chairman, and on labor and 
social security legislation with William 
L. Ransom as chairman. 

A symposium under the joint aus- 
pices of the committees on aeronautical 
law of the New York State Bar As- 
sociation, The Association of the Bar 
of the City of New York, and the New 
York County Lawyers’ Association, 
participated in by S. Paul Johnston, 
editor of “Aviation,” sp.aking on “Air 
Power in the European War,” William 
M. Wherry, chairman of the committee 
on aeronautical law of the New York 
County Lawyers’ Association, on 
“Aerial Bombardment in International 
Law,” and Major Al Williams, Air 
Corps, U. S. Marine Corps Reserve, 
speaking on “Aerial Bombardment in 
Modern Warfare.” 
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Shorthand Written 
By Thinking 
Reporters 


Shorthand, used by a skillful, alert, 
educated, experienced reporter, remains 
the most satisfactory method for the 
verbatim recording of human speech in 
court proceedings and deliberative as- 
semblies. As in all other professions, the 
expertness of the individual is of the 
greatest importance. Familiarity with 
subject matter enables a reporter to 
hear, understand and record utterances 
which, to others, are indistinct and 


meaningless. Mechanical sound record- 
ing—without ability to think—has no 
means of filling this gap. Experienced 
reports, members of the NATIONAL 

ORTHAND REPORTERS AS- 
SOCIATION, are located in all the 
states. 


Louis Goldstein, Secy., 
150 Nassau St., 
New York City. 














North Carolina State Bar Holds 
Annual Meeting —New Officers 
Elected 


HE annual meeting of the North 

Carolina State Bar was held in 
Raleigh, Oct. 27, with the largest at- 
tendance in the six year history of the 
organization. Geo, C. Green of Wel- 
don was elected President for 1939-40, 
succeeding Fred S. Hutchins of Win- 
ston-Salem. Mr. Green was Vice 
President during 1938-39. L. P. Mc- 
Lendon of Greensboro was elected Vice 
President. At the morning session of 
the meeting, attorneys present enjoyed 
a delightful address by J. C. M. Vann, 
brilliant member of the Bar from Mon- 
roe. 

Hon, Carl A. McCormick of Buffalo, 
New York, Proctor of the Eighth Judi- 
cial District, gave a very interesting 
discussion of the problems of unauthor- 
ized practice of the law. A standing 
committee has been appointed from the 
Council of the State Bar to deal with 
this subject: Bennett H. Perry of 
Henderson, Chairman, Hon. Albion 
Dunn of Greenville, and R. P. Reade 
of Durham comprise this committee. 

The feature address of the meeting 
was delivered by Hon. Charles A. 
Beardsley, President of the American 
Bar Association, entitled “War and the 
Administration of Justice.” Station 
WPTF in Raleigh (NBC) carried the 
full address. 

Hon. Bolitha J. Laws, Federal Dis- 
trict Judge in the District of Columbia, 
spoke to the meeting on the subject, 
“Pre-Trial Procedure.” With Judge 
Laws’ wide experience and the ever in- 
creasing interest in this subject, the 


George B. Walter, Associate 





HERBERT J. WALTER 
Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 
“Thirty Years Experience” 
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LAW BOOKS 


NEW and USED 


We carry a big stock of second-hand sets 
and text books. 


We have just received in stock a complete 
ewy commieg of all the National Reporters, 
incl g Federal, American Digest System. all 
complete a date and in fine second-hand buck- 
ram g. and many latest tant books. We 
would appreciate your inquiries 


BURGER LAW BOOK CO. 
537 S. Dearborn St. Chicago, Ill. 





members of the Bar were particularly 
interested in the informal and practical 
manner in which Judge Laws described 
the success already attained in Pre- 
Trial Procedure and the future possi- 
bilities and benefits which might be ex- 
pected both to the profession and the 
public. 

At the afternoon session Hon. Harry 
McMullan, Attorney General, made an 
interesting report on the progress being 
made in recodification of the statutes. 
The last legislature authorized the At- 
torney General to set up such a division 
in his office. The Attorney General re- 
quested from the members of the Bar 
suggestions in order that his office 
might present as complete a report as 
possible to the next session of the Gen- 
eral Assembly. 

Paul F. Hannah, Chairman of the 
Junior Bar Conference of the Ameri- 
can Bar Association, gave an address 
entitled “The Bar Banishes the Black- 
out.” Mr. Hannah outlined the work 
of the Junior Bar Conference, particu- 
larly with respect to the public relations 
program. Several groups in this state 
have already undertaken a public rela- 
tions program for their localities and a 
number of groups have been organized 
throughout the state during the past 
year. It is expected that very interest- 
ing results will be reported by these 
groups to the Conference and to the 
next meeting of the State Bar. 

Hon, Burt J. Thompson of Forest 
City, Iowa, a well-known figure to mem- 
bers of the Bar throughout the country, 
gave a very interesting discussion on 
the subject of Legal Institutes. His 
wide experience with such institutes in 
Iowa and elsewhere has been so suc- 
cessful that the North Carolina State 
Bar was interested in having him give 
firsthand information as to the results 


New and Used 
LAW BOOKS 


Largest Stock of Sets & Text Books 
List on Request. 

ILLINOIS BOOK EX 
(Established a 

Street 


337 West Madison Mines 








Law Book Bargains 


USC. 2 titles 1-50 _t 2 — Speen: on 
ee Court Saqevte, Law edi- 
8 1-83 (U. S. 1-307) with 10- 
re ¢ ore b¢60cbsecunsedsdesvsee 250.00 
L.R.A asieneeae 35.00 
CRA. iis 118A ee ear 32.50 


These oted $10,008 worth of other used os 
por uoted in our spring ca‘ No. 4 
low prices: yaa byt 

System, AL a Trinity Series, State Su- 

Court Reports, etc. Delivered any- 

Shave in U. S. A. for 7c per volume extra. 


Claitor’s Book Store 


Baton Rouge, Louisiana 











which might be expected from a similar 
program in this state. 
Epwarp L. Cannon, 


Secretary. 


in LARGER AMOUNTS 
arranged PRIVATELY 
with large banks at 
NET (per annum rate) 
cost to borrower as low 
as 


114% on SECURITIES 
2% on LIFE INSURANCE 


Based on Size, Maturity and Collateral. No 
amortization or cash balance required. In- 
quiries Invited. 


COLLATERAL DISCOUNT CORP. 


Graybar Bldg. New York City 











ON LEATHER BINDINGS 


This new, self-penetrating leather 
conditioner is easy to apply and 
dries quickly. Book bindings, 
golf bags, brief cases look better 
the moment LEXOL is applied. 

leal to use. It costs so 
little and yet does such great 
work in keeping “‘life’’ in old 
leather. A pint for only $1 will 
put 100 book bindings in good 
shape. A gallon (8 pints) for $4 
will treat 800 to 1000 volumes. 
Ask your book store, or send 
direct to: 


THE MARTIN DENNIS CO. 


895 Summer Ave., Newark, N. J. 
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